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POLICIES  AND  PROCEDURES 

Nondiscrimination  in  Federally-Assisted 
Crime  Control  and  Juvenile  Delinquency 
Programs 

Introduction 

The  Crime  Conrol  Act  of  1976  (Pub.  L. 
94-503.  90  Stat.  2407,  was  signed  into  law 
on  October  15,  1976.  The  Act  significant¬ 
ly  revised  the  civil  rights  provisions  of 
the  Omnibus  Crime  Control  and  Safe 
Streets  Act.  42  U.S.C.  §  3701,  et  seq.,  as 
amended  (Pub.  L.  90-351,  as  amended 
by  Pub.  L.  93-63,  and  Pub.  L.  93-415) 
(Crime  Control  Act)  and  required  LEAA 
to  promulgate,  within  120  days  from  the 
date  of  enactment,  regulations  estab-  ' 
lishing  reasonable  time  limits  for  the 
investigation  of  civil  rights  complaints 
and  the  conduct  of  civil  rights  compli¬ 
ance  reviews. 

The  regulations  herein  proposed  im¬ 
plement  sections  518(c)  and  521(d)  of 
the  Crime  Control  Act.  They  also  imple¬ 
ment  section  262(b)  of  the  Juvenile  Jus¬ 
tice  and  Delinquency  Prevention  Act  of 
1974,  42  U.S.C.  5601,  et  seq.,  as  amended 
(Pub.  L.  93-415, 88  Stat.  1109,  as  amended 
by  Pub.  L.  94-503,  90  Stat.  2425),  and 
make  major  amendments  to  the  existing 
LEAA  nondiscrimination  regulations,  28 
CFR  42.201,  et  seq..  Subpart  D,  in  numer¬ 
ous  other  areas  as  well. 

LEAA  invites  comment  on  all  aspects 
of  the  proposed  regulations.  This  intro¬ 
duction  highlights  several  key  proposals 
on  which  comments  is  specifically  invited. 
A  section-by-section  commentary  is  also 
appended  to  the  regulations. 

In  order  that  there  will  be  a  full  op¬ 
portunity  to  consider  the  opinions  of  in¬ 
terested  persons,  written  comments,  sug¬ 
gestions,  and  data  or  arguments  may  be 
submitted  to  the  Administrator,  Law  En¬ 
forcement  Assistance  Administration, 
U.S.  Department  of  Justice,  Washington, 
D.C.  20531,  Attention:  Thomas  J.  Mad¬ 
den,  General  Counsel,  on  or  before  Janu¬ 
ary  7,  1977.  LEAA  will  consider  these 
comments  and  publish  final  rules  no  later 
than  February  14,  1977.  Public  hearings 
will  be  held  in  Washington  at  LEAA  of¬ 
fices  if  requested  on  or  before  Decem¬ 
ber  15, 1976.  Requests  for  hearings  should 
be  sent  to  Thomas  J.  Madden  at  the 
above  address. 

Comment  is  specifically  invited  on  the 
following  issues: 

Complaint  investigation  and  compli¬ 
ance  review  timetables.  LEAA  requests 
comment,  generally,  on  the  timetables 
for  complaint  investigations  and  compli¬ 
ance  reviews  set  forth  in  §§  42.205  and 
42.206,  respectively,  and  on  the  scope  of 
compliance  reviews  to  be  conducted  un¬ 
der  §  42.206. 

LEAA  specifically  solicits  comment  on 
the  timetables  proposed  from  Federal, 
State,  and  local  human  rights  or  admin¬ 
istrative  agencies  charged  with  imple¬ 
menting  similar  statutes.  Copies  of 
agency  procedures  would  be  especially 


helpful  to  the  Administration  in  deter¬ 
mining  the  feasibility  of  the  pr(^>osed 
timetables. 

In  addition,  comment  from  these  agen¬ 
cies  and  oUier  interested  parties  is  spe¬ 
cifically  invited  on  S  42.205(c)  (7) ,  which 
would  permit  adjustment  of  the  time 
limits  where  complaints  are  referred  to 
other  Federal  agencies  or  the  Civil  Rights 
Division  of  the  Department  of  Justice 
for  investigation.  In  these  circumstances, 
LEAA  might,  despite  its  best  efforts,  be 
unable  to  meet  the  timetables,  due  to  the 
procedures  of  the  other  agency.  LEAA’s 
experience  suggests  that  cooperative 
agreements  with  other  agencies  can  be 
helpful  in  securing  the  compliance  of 
LEAA  recipients  and  that  reasonable  ac¬ 
commodation  to  the  practices  of  the 
other  agencies  is  a  key  factor  in  the  suc¬ 
cess  of  the  agreement.  LEAA  wiU,  as  a 
routine  part  of  anv  such  agreement,  es¬ 
tablish  procedures  to  periodically  mon¬ 
itor  the  other  agency’s  progress  in  resolv¬ 
ing  the  comolaint. 

Creed  and  religion.  These  regulations 
are  intended  to  imolement  both  section 
518(c)(1)  of  the  Crime  Control  Act  of 
1976,  which  prohibits  discrimination  on 
the  basis  of  “religion,”  and  section  262 
(b)  of  the  Juvenile  Justice  Act,  which 
prohibits  discrimination  on  the  basis  of 
“creed.”  LEAA  proposes  to  equate  the 
meaning  of  these  terms,  and  implement 
them  in  employment  cases  in  a  manner 
consistent  with  the  Equal  Employment 
Opportunity  Commission  Guideline  on 
Discrimination  Because  of  Religion,  29 
CFR  1605.1.  See  5  42.202  (i)  and  the  Com¬ 
mentary  on  9  42.203(c). 

Height  guideline.  The  regulations 
would  supersede  the  LEAA  Minimum 
Height  Guideline,  38  FR  6115  (March  9, 
1973),  by  conforming  it  to  recent  case 
law.  The  Guideline  previously  foimd  a 
minimiun  height  requirement  which  dis¬ 
proportionately  excluded  women  or  per¬ 
sons  of  certain  national  origins  to  be  a 
violation  of  Subpart  D  of  the  LEAA  Non¬ 
discrimination  Regulations,  28  CFR 
42.201,  et  seq.,  unless  the  employer  could 
convincingly  demonstrate  the  height 
standard  was  an  “operational  necessity.” 
This  subpart  would  find  a  discriminatory 
height  requirement  that  had  a  similar 
impact  unlawful  if  the  employer  could 
not  demonstrate  the  requirement  was 
validated  in  accordance  with  the  Depart¬ 
ment  of  Justice  Guidelines  on  Employee 
Selection  Guidelines,  28  CFR  Part#  50. 
See  §  42.203(d) . 

Under  this  amendment,  therefore, 
LEAA  would  apply  the  same  standards  to 
minimum  height  requirements  that  it 
does  to  other  emplo3mient  practices  hav¬ 
ing  an  adverse  impact  on  an  affected 

class.  See  Mieth  v.  Dothard, _ F.  Supp. 

_ ,  Civ.  Act.  No.  75-433-N  (MX).  Ala., 

June  28,  1976) ;  LULAC  v.  Santa  Ana, 

_ F.  Supp. _ _  No.  CV  74-767-F 

(C.  D.  Cal.,  March  12, 1976) ;  and  Officers 
for  Justice  v.  Civil  Service  Commission, 
395  F.  Supp.  378,  380  (NJD.  Cal.  1975) 
on  this  issue. 

Compliance  with  preliminary  injunc¬ 
tion.  Section  518(c)  (2(A)  (i)  of  the  Crime 
Control  Act  requires  LEAA  to  initiate  the 
fund  termination  process  upon  receipt  of 


notice  of  a  finding  by  a  Federal  or  State 
court  to  the  effect  that  there  has'  been  a 
pattern  or  practice  of  discrimination  in 
violation  of  section  518(c)(1).  See 
S  42.210(a)  (1)  of  this  subpart.  If  sus¬ 
pended,  payment  of  fimds  may  resume 
if  the  recipient  “complies  fully  with  the 
final  order  or  judgment”  of  the  court. 
See  §  42.213(a)  (2)  of  this  subpart  and 
section  518(c)  (2)  (D)  (ii)  of  the  Act. 

LEAA  asks  comment  on  the  situation 
where  a  court  issues  a  preliminary  in¬ 
junction  on  the- basis  of  a  finding  of  dis¬ 
crimination  in  violation  of  section  518 
(c)  (1) ,  and  the  receipient  is  in  full  com¬ 
pliance  with  the  injunction.  Is  the  pre¬ 
liminary  injunction  a  “final  order”  of  the 
court?  Is  a  “final  order”  only  the  last 
order  of  a  proceeding,  or  any  order  fixing 
the  rights  or  responsibilities  of  a  party 
with  respect  to  a  certain  issue  or  period 
of  time? 

Service  population.  In  §  42.206(b)  (1) 
of  this  subpart,  LEAA  proposes  to  con¬ 
sider  the  extent  of  the  disparity  between 
the  percentage  of  minorities  in  the  “serv¬ 
ice  population”  of  the  recipient  and  the 
percentage  of  minorities  in  the  recipi¬ 
ent’s  workforce  as  a  factor  in  selecting 
a  recipient  for  a  compliance  review.  Sec¬ 
tion  42.302(f)  of  Subpart  E  of  the  LEAA 
Nondiscrimination  Riegulations,  28  CFR 
42.301,  et  seq.,  defines  “service  popula¬ 
tion”  as  follows: 

(1)  For  adult  and  juvenile  correctional 
institutions,  facilities  and  programs  (includ¬ 
ing  probation  and  parole  programs),  the 
‘service  population’  shall  be  the  Inmate  or 
client  population  served  by  the  institution, 
facility,  or  program  during  the  preceding  fis¬ 
cal  year. 

(2)  For  all  other  recipient  agencies  (e.g., 
police  and  courts),  the  ‘service  population’ 
shall  be  the  State  population  for  state  agen¬ 
cies,  the  county  pop\ilation  for  county  agen¬ 
cies,  and  the  municipal  population  for  mu¬ 
nicipal  agencies. 

The  definition  of  a  correctional  facil¬ 
ity’s  service  population  has  been  a  par¬ 
ticular  source  of  concern  to  a  number  of 
recipients.  The  inmate  population  was 
originally  selected  as  the  appropriate 
service  population  for  coirectional  insti¬ 
tutions  in  response  to  the  concern  voiced 
by  a  number  of  observers  that  inmates 
could  be  better  served  by  staffs  more  rep¬ 
resentative  of  their  racial  and  ethnic 
makeup.  Criites  of  the  definition  argue 
that  it  is  an  unrealistic  goal,  given  (1) 
the  fact  that  correctional  employees  are 
recruited  from  the  general  population, 
and  not  the  inmate  population,  (2)  the 
wide  disparity  in  some  jurisdictions  be¬ 
tween  the  percentage  of  minorities  in  the 
general  population  and  their  presence  in 
the  inmate  population,  and  (3)  the  fre¬ 
quent  location  of  the  institutions  in  areas 
lacking  a  significant  minority  population. 

In  addition,  part  (2)  of  the  defini¬ 
tion  has  been  criticized  as  being  too  nar¬ 
row  at  times,  and,  at  other  times,  too 
broad.  Should  a  municipal  police  depart¬ 
ment  which  serves  a  city  with  a  large 
minority  population  but  recruits  from  a 
largely  white  metropolitan  area  as  well 
be  measured  by  the  service  area  or  the 
recruiting  area?  Conversely,  should  a 
suburban  police  department  with  a 
largely  white  service  population  be 
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measured  by  only  that  population  when 
it  neighbors  a  heavy  minority  population 
in  an  adjacent  city? 

Comment  is  invited  on  five  other  issues 
that  are  not  specifically  addressed  by 
Subpart  D: 

Referral  of  litigation  to  the  Attorney 
General.  Under  Section  518(c)  (2)  (E) , 
Uie  sanction  of  fund  suspension  or  ter¬ 
mination  would  still  be  available  after 
referral  of  a  matter  to  the  Attorney  Gen¬ 
eral  for  litigation.  In  light  of  this  new 
provision,  LEAA  seeks  comment  on 
whether,  and  in  what  circumstances,  a 
referral  for  litigation,  before  a  determi¬ 
nation  has  been  made  under  §  42.210(a) 
(2) ,  would  be  appropriate.  A  case  may  be 
better  suited  to  litigation  than  the  ad¬ 
ministrative  process  for  any  of  a  number 
of  reasons,  such  as  the  presence  of  unique 
issues,  the  lack  of  significant  funding,  or 
the  interest  of  the  Civil  Rights  Division 
in  a  particular  matter. 

Under  secticm  518(c)  (2)  (E)  of  the 
Crime  Control  Act,  the  Administration 
would  have  to  suspend  payments  to  the 
program  or  activity  in  question  45  days 
after  the  Attorney  General  filed  suit 
against  the  recipient,  unless  the  court 
granted  preliminary  relief  to  the  con¬ 
trary  in  the  interim.  Further,  under  sec¬ 
tion  518(c)  (3)  of  the  Act,  the  court  is  ex¬ 
pressly  given  the  power  to  order  the  sus¬ 
pension,  termination,  or  repajrment  of 
such  funds  made  available  under  the 
Crime  Control  Act  as  it  deems  appro¬ 
priate,  or  to  place  the  funds  in  escrow 
pending  the  outcome  of  the  litigation. 

Pending  litigation  by  a  private  party. 
In  light  of  the  requirement  in  section  518 
(c)  (2)  (A)  (i)  of  the  Crime  Control  Act 
that  a  letter  to  the  chief  executive  ini¬ 
tiating  the  fund  termination  process 
must  follow  within  10  days  of  a  finding 
by  a  Federal  or  State  court  or  adminis¬ 
trative  agency  of  a  pattern  or  practice  of 
discrimination  in  violation  of  section  518 
(c)(1),  LEAA  invites  comment  on 
whether  it  may  defer  investigation  of  a 
complaint  alleging  discrimination  that 
is  currently  in  litigation  before  a  court. 

By  deferring  investigation  while  the 
issue  was  being  litigated,  LEAA  could 
more  judiciously  allocate  its  investiga¬ 
tive  resources,  but  still  retain  the  au¬ 
thority  to  take  enforcement  action  if 
discrimination  was  found  in  a  funded 
program  or  activity,  since  the  en¬ 
forcement  process  would  begin  upon  a 
finding  of  discrimination  by  the  court 
hearing  the  issue. 

Civil  rights  compliance  activities  by 
LEAA  State  planning  agencies.  LEAA 
had  previously  proposed,  at  40  FR  56454 
(December  3,  1975),  a  program  under 
vdiich  State  planning  agencies  (SPA’s) 
could  participate  in  the  LEAA  civil 
rights  compliance  process.  The  program 
was  also  included  in  the  LEAA  State 
Planning  Agency  Grants  Guideline 
Manual,  M  4100. IE  (January  16,  1976). 

LEAA  is  deferring  inclusion  of  the 
proposal  in  this  regulation  pending  a 
further  expression  of  interest  by  the 
SPA’S  in  this  program.  If  interest  war¬ 
rants,  the  program  will  be  included  in 
the  final  regulations.  Sections  42.208  and 
42.209  are  reserved  for  this  purpose. 


SPA’S  and  other  interested  parties  are 
asked  to  comment  specifically  on  the  ad¬ 
visability  of  adoptW  this  program,  and 
to  suggest  alternative  procedures,  if  any, 
under  which  the  SPA’s  might  participate 
in  the  compliance  process. 

Master  plan.  In  January,  1976,  LEAA 
published  and  distributed  its  “Master 
Plan  for  Civil  Rights  Compliance  and 
Statement  of  Priorities.”  'The  Adminis¬ 
tration  invites  all  interested  parties  to 
offer  their  comments  on  what  impact,  if 
any,  the  amendments  to  section  5i8(c) 
should  have  on  this  plan. 

Subpart  E.  LEAA  has  appended  Sub¬ 
part  E  of  the  LEAA  Equal  Employment 
Opportimity  Guidelines,  28  CFR  42.301, 
et  seq.,  to  the  proposed  regulations.  The 
Administration  first  invites  comment  on 
whether  the  Information  and  data 
analysis  requirements  of  §  42.304  might 
be  modified  in  any  way  to  simplify  com¬ 
pliance  with  Subpart  E,  and  still  provide 
an  accurate  synthesis  of  a  recipient’s 
equal  employment  opportunity  posture. 

In  addition,  LEAA  seeks  comment  on 
whether  the  enforcement  procedure  pro¬ 
vided  in  section  518(c)  (2)  should  be  used 
in  the  event  of  noncompliance  with  Sub¬ 
part  E.  The  language  of  the  noncom¬ 
pliance  provision  of  the  Crime  Control 
Act  of  1973  directed  LEAA  to  treat  non- 
compliance  with  Subpart  E,  i.e.,  a  sub¬ 
stantial  failure  to  provide  the  required 
information,  in  the  same  manner  as  non- 
compliance  with  the  more  substantive 
nondiscrimination  provisions. 

New  section  518(c)(1)  eliminates  this 
requirement.  LEAA,  therefore,  is  not  re¬ 
quired  to  send  the  statutory  notice  to  the 
Governor,  offer  a  preliminary  hearing,  or 
suspend  funding  for  a  failure  to  comply 
with  Subpart  E. 

The’  Administration  proposes  to  ad¬ 
dress  violations  of  Subpart  E  under  the 
more  direct  hearing  procedures  set  forth 
in  section  509  of  the  Act  and  the  LEAA 
Administrative  Review  Procedme,  28 
cm  18.1,  et  seq.,  just  as  it  would  treat 
noncompliance  with  any  other  regula¬ 
tion.  The  relative  speed  and  flexibility  of 
this  procedure,  as  well  as  the  uncompli¬ 
cated  nature  of  the  issues  involved  ap¬ 
pear  to  make  the  section  509  procedure 
more  appropriate  than  the  procedure  es¬ 
tablished  in  these  regulations. 

The  references  in  §  42.304(g)  (1)  of 
Subpart  E  to  the  EECX)  Guidelines  on 
Employee  Selection  Procedures,  and  the 
definition  of  “service  population”  in 
§  42.302(f)  may  be  modified  after  a  re¬ 
view  of  comments  received  on  those  issues 
in  the  context  of  Subpart  D.  See  §§  42.203 
(c)  (and  Commentary)  and  42.206(b)  (1) 
(and  the  discussion  in  the  Introduction 
above) . 

LEAA  will  publish  a  revised  Subpart  E 
for  comment  in  the  near  future.  The 
comments  received  in  response  to  this 
preliminary  solicitation  will  be  addressed 
in  that  proposal. 

Finally,  this  subpart  does  not  imple¬ 
ment  Title  VI  of  the  Civil  Rights  Act  of 
1964.  That  title  is  enforced  by  Subpart  C 
of  the  Department  of  Justice  Nondis¬ 
crimination  Regulations,  28  CFR  42.101, 
et  seq.  Nothing  in  this  subpart  supersedes 
the  provisions  of  Subpart  C. 


PART  42— NONDISCRIMINATION;  EQUAL 
EMPLOYMENT  OPPORTUNITY;  POLI¬ 
CIES  AND  PROCEDURES 

Subpart  D — Nondiscrimination  in  Fadarally-As> 
sfstad  Programs — Implamantatlon  of  Section 
518(c)  of  the  Crima  Control  Act  of  1976  and 
Saction  2U(b)  of  tha  Juvanila  Justica  and 
Dalinquancy  Pravantlon  Act  of  1974 

Sec. 

42.201  Purpose  and  application. 

42.202  Definitions. 

42.203  Discrimination  prohibited. 

42.204  Assurances  required. 

42.205  Complaint  Investigation. 

42206  Compliance  reviews. 

42207  Compliance  Information. 

42208  {Reserved.] 

42.200  [Reserved.] 

42.210  Notice  of  noncompllance. 

42.211  Compliance  secured. 

42.212  Compliance  not  secured. 

42.213  Resumption  of  suspended  funds. 

42.214  Preliminary  hearing. 

42215  FuU  hearing. 

42.216  Judicial  review. 

42.217  Other  actions  authorized  under  the 

Crime  Control  Act. 

Subpart  D— Nondiscrimination  in  Fed¬ 
erally-Assisted  Programs — Implementa¬ 
tion  df  Section  518(c)  of  the  Crime  Con¬ 
trol  Act  of  1976  and  Section  262(b)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974 

AxrrHOKiTY:  Subpart  D:  Secs.  501,  518(c), 
and  521(d)  of  Vbe  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968,  42  T7.S.C.  !  3701, 
et  seq.,  as  amended  (Pub.  L.  00-351,  as 
amended  by  Pub.  L.  93-83,  Pub.  L.  93-415, 
and  Pub.  L.  94-503  (October  15.  1976) )  and 
Sec.  262  of  the  Juvenile  Justice  and  Delin¬ 
quency  Prevention  Act  of  1974  (Pub.  L.  93- 
415,  88  Stat.  1109) . 

§  42.201  Purpose  and  application. 

(a)  The  purpose  of  this  subpart  is  to 
implement  the  provisions  of  section  518 
(c)  of  the  Crime  Control  Act  of  1976, 
Pub.  L.  94-503,  90  Stat.  2407,  and  section 
262(b)  of  the  Juvenile  Justice  and  De¬ 
linquency  Prevention  Act  of  1974,  Pub.  L. 
93-415,  88  Stat.  1109,  to  the  end  that 
no  person  in  any  State  shall  on  the 
ground  of  race,  color,  national  origin, 
sex,  or  religion  be  excluded  from  par¬ 
ticipation  in,  be  denied  the  benefits  of, 
be  subjected  to  discrimination  under,  or 
be  denied  employment  in  connection 
with  any  program  or  activity  funded  in 
whole  or  in  part  with  funds  made  avail¬ 
able  by  LEAA  under  either  Act. 

(b)  The  regulations  in  this  subpart 
apply  to  the  employment  practices  of, 
and  delivery  of  services  by.  States  or 
units  of  general  local  government  ad¬ 
ministering,  conducting,  or  participating 
in  any  program  or  swjtivity  receiving 
Federal  financial  assistance  extended 
under  Title  I  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968, 
as  amended  (Crime  Control  Act) ,  or  the 
Juvenile  Justice  and  Delinquency  Pre¬ 
vention  Act  of  1974  (Juvenile  Justice 
Act). 

§  42.202  Definitions. 

(a)  “Law  enforcement,”  “State,”  and 
“unit  of  general  local  government”  ^all 
have  the  meanings  set  forth  in  section 
601  of  the  Crime  Control  Act. 

(b)  “Crime  Control  Act”  means  Title 
I  of  the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  as  amended. 
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(c)  “Employment  practices”  means  all 
terms  and  conditions  of  employment  in¬ 
cluding  but  not  limited  to  all  practices 
relating  to  the  screening,  recruitment, 
referral,  selection,  training,  appoint¬ 
ment,  promotion,  demotion,  and  assign¬ 
ment  of  personnel,  and  includes  adver¬ 
tising,  hiring,  assignments,  classification, 
discipline,  layoff  and  termination,  up¬ 
grading,  transfer,  leave  practices,  rates 
of  pay,  fringe  benefits,  or  other  forms  of 
pay  or  credit  for  services  rendered  and 
use  of  facilities. 

(d)  “Investigation”  includes  both  fact¬ 
finding  efforts  and  attempts  to  secure 
the  voluntary  resolution  of  complaints. 

(e)  “Juvenile  Justice  Act”  means  Titles 
I  and  II  of  the  Juvenile  Justice  and  De¬ 
linquency  Prevention  Act  of  1974,  Pub. 
L.  93-415,  88  Stat.  1109. 

(f)  “Noncompliance”  means  the  fail¬ 
ure  of  a  recipient  to  comply  with  section 
518(c)  (1)  of  the  Crime  Control  Act,  sec¬ 
tion  262(b)  of  the  Juvenile  Justice  Act, 
or  this  subpart. 

(g)  “Program  or  activity’  ’means  the 
operations  of  the  agency  or  organizar 
tional  unit  of  government  receiving  or 
substantially  benefiting  from  the  fi¬ 
nancial  assistance  awarded,  e.g.,  a  police 
department  or  department  of  corrections. 

(h)  “Recipient”  means  any  State  or 
local  unit  of  government  or  agency 
thereof,  and  any  private  entity,  institu¬ 
tion,  or  organization,  to  which  Federal 
financial  assistance  is  extended  through 
such  government  or  agency  but  such  term 
does  not  include  any  ultimate  beneficiary 
of  such  assistance. 

(i)  “Religion”  or  “creed”  includes  all 
aspects  of  religious  observance  and  prac¬ 
tice  as  well  as  belief. 

(j)  “State  planning  agency”  or  “SPA” 
means  the  criminal  justice  State  plan-^ 
ning  agency  created  to  implement  the' 
Crime  Control  Act  and,  where  author¬ 
ized  by  State  law,  the  Juvenile  Justice 
Act  within  each  State. 

(k)  “Compliance  review”  means  a  re¬ 
view  of  a  recipient’s  selected  employ¬ 
ment  practices  or  delivei*y  of  services  for 
compliance  with  the  provisions  of  Sec¬ 
tion  518(c)  (1)  of. the  Crime  Control  Act, 
Section  262(b)  of  the  Juvenile  Justice 
Act,  and  this  subpart. 

§  42.203  Discrimination  prohibited. 

(a)  No  person  in  any  State  shall  on  the 
ground  of  race,  color,  religion,  national 
origin,  or  sex  be  excluded  from  participa¬ 
tion  in,  be  denied  the  benefits  of,  be  sub¬ 
jected  to  discrimination  under,  or  denied 
employment  in  connection  with  any  pro¬ 
gram  or  activity  funded  in  whole  or  in 
part  with  funds  made  available  under 
the  Crime  Control  Act  or  the  Juvenile 
Justice  Act. 

(b)  A  recinient  mav  not,  directlv  or 
through  contractual  or  other  arrange¬ 
ments,  on  the  grounds  set  forth  in  para¬ 
graph  (a)  of  this  section : 

(l)  Deny  an  individual  any  disposi¬ 
tion,  seryice,  financial  aid,  or  benefit  pro- 
yided  under  the  program: 

(2)  Provide  any  disposition,  service, 
financial  aid.  or  benefit  to  an  individual 
which  is  different,  or  is  provided  in  a 
different  manner,  from  that  provided  to 
others  under  the  program; 
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(3)  Subject  an  individual  to  segrega¬ 
tion  or  separate  treatment  in  any  matter 
related  to  his  receipt  of  any  disposition, 
service,  financial  aid,  or  benefit  under 
the  program: 

(4)  Restrict  an  individual  in  any  way 
in  the  enjoyment  of  advantage  or  pri¬ 
vilege  enjoyed  by  others  receiving  any 
disposition,  service,  or  financial  aid  or 
benefit  under  the  program : 

(5)  Treat  an  individual  differently 
from  others  in  determining  whether  he 
satisfies  any  admission,  enrollment, 
quota,  eligibility,  membership,  or  other 
requirement  or  condition  which  individ¬ 
uals  must  meet  in  order  to  be  provided 
any  disposition,  service,  financial  aid, 
function,  or  benefit  provided  under  the 
program: 

(6)  Deny  an  individual  an  opportunity 
to  participate  in  the  program  through 
the  provision  of  services  or  otherwise  or 
afford  him  an  opportunity  to  do  so  which  • 
is  different  from  that  afforded  others 
under  the  program; 

(7)  Deny  a  person  the  opportunity  to . 
participate  as  a  member  of  a  planning 
or  advisory  body  which  is  an  integral 
part  of  the  program: 

(8)  Subject  any  individual  to  dis¬ 
crimination  in  its  employment  practices 
in  connection  with  any  specific  program 
or  activity  fimded  in  whole  or  in  part 
with  funds  made  available  under  the 
Crime  Control  Act  or  the  Juvenile  Justice 
Act;  and 

(9)  Use  any  selection  device  in  a  man¬ 
ner  which  is  inconsistent  with  the  De¬ 
partment  of  Justice  Guidelines  on  Em¬ 
ployee  Selection  Procedures,  28  CFR 
Part  50. 

(c)  In  matters  involving  employment 
discrimination,  section  518(c)(1)  of  the 
Crime  Control  Act  and  section  262(b) 
of  the  Juvenile  Justice  Act  shall  be  inter¬ 
preted  by  the  Administration  as  ana¬ 
logues  of  Title  VII  of  the  Civil  Rights  Act 
of  1964,  Pub.  L.  88-352,  79  Stat.  253,  as 
amended  by  the  Equal  Employment  Op¬ 
portunity  Act  of  1972,  Pub.  L.  92-261,  86 
Stat.  103. 

(d)  The  use  of  a  minimum  height  re¬ 
quirement,  which  disqualifies  dispropor¬ 
tionately  women  and  persons  of  certain 
national  origins,  such  as  persons  of  His¬ 
panic  or  Asian  descent,  is  a  violation  of 
this  subpart,  vmless  the  recipient  is  able 
to  demonstrate  convincingly,  through 
use  of  supportive  factual  data,  that  the 
requirement  has  been  validated  as  set 
forth  in  the  Department  of  Justice 
Guidelines  on  Employee  Selection  Guide¬ 
lines,  28  CFR  Part  50. 

(e)  A  recipient,  in  determining  the 
tvpe  of  disposition,  services,  financial 
aid,  benefits,  or  facilities  which  will  be 
provided  ijnder  any  such  program,  or 
the  class  of  individuals  to  whom,  or  the 
situations  in  which,  such  will  be  provided 
under  any  such  program,  may  not  di¬ 
rectly  or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  which  have  the  effect 
of  subjecting  individuals  to  dscrimina- 
tion  under  section  518(c)(1)  of  the 
Crime  Control  Act  or  section  262(b)  of 
the  Juvenile  Justice  Act,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the  objec¬ 


tives  of  the  program  as  respects  individ¬ 
uals  of  a  particular  race,  color,  sex,  na¬ 
tional  origin,  or  religion. 

(f )  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applcant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  individuals  fnmi,  de¬ 
nying  them  the  benefits  of,  subjecting 
them  to  discrimination  under,  or  deny¬ 
ing  them  employment  in  connection  with 
any  program  to  which  this  subpart  ap¬ 
plies:  or  with  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Crime  Control  Act,  the  Juvenile  Justice 
Act,  or  this  subpart. 

(g)  For  the  purposes  of  this  section 
the  disposition,  services,  financial  aid,  or 
benefits  provided  under  a  program  re¬ 
ceiving  Federal  financial  assistance  shall 
be  deemed  to  include  any  portion  of  any 
program  or  function  or  activity  con¬ 
ducted  by  any  recipient  of  Federal  fi¬ 
nancial  assistance  which  program,  func¬ 
tion,  or  activity  is  directly  or  indirectly 
improved,  enhanced,  enlarged,  or  bene¬ 
fited  by  such  Federal  financial  assistance 
or  which  makes  use  of  any  facility,  equip¬ 
ment,  or  property  provided  with  the  aid 
of  Federal  financial  assistance. 

(h)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  para¬ 
graphs  (b)  through  (g)  of  this  section 
does  not  limit  the  generality  of  the  pro¬ 
hibition  in  paragraph  (a)  of  this  section. 

(i) (l)  In  administering  a  program  re¬ 
garding  which  the  recipient  has  pre¬ 
viously  discriminated  against  persons  on 
the  ground  of  race,  color,  religion,  na¬ 
tional  origin,  or  sex,  the  recipient  must 
take  affirmative  action  to  overcome  the 
effects  of  prior  discrimination. 

(2)  Even  in  the  absence  of  such  prior 
discrimination,  a  recipient  in  administer¬ 
ing  a  program  may  take  affirmative 
action  to  overcome  the  effects  of  condi¬ 
tions  which  resulted  in  limiting  partici¬ 
pation  by  persons  of  a  particular  race, 
color,  religion,  national  origin,  or  sex. 

(j)  Nothing  contained  in  this  subpart 
shall  be  construed  as  requiring  any  re¬ 
cipient  to  adopt  a  percentage  ratio,  quota 
system,  or  other  program  to  achieve 
racial  balance  or  to  eliminate  racial  im¬ 
balance.  The  use  of  goals  and  timetables 
is  not  use  of  a  quota  prohibited  by  this 
section. 

§  42.204  .4ssuranpes  required. 

(a)  Every  application  for  Federal  fi¬ 
nancial  assistance  to  carry  out  a  program 
to  which  this  subpart  applies  shall,  as 
a  condition  of  approval  of  such  applica¬ 
tion  and  the  extension  of  any  Federal 
financial  assistance  pursuant  to  such  ap¬ 
plication,  contain  or  be  accompanied  by 
an  assurance  that  the  applicant  will  coift- 
plv  with  all  applicable  nondiscrimina¬ 
tion  reqiurements  and  will  obtain  such 
assurances  from  its  subgrantees,  con¬ 
tractors,  or  subcontractors  to  which  this 
subpart  applies,  as  a  condition  of  the 
extension  of  Federal  financial  assistance 
to  them. 

(b)  Every  application  for  Federal  fi¬ 
nancial  assistance  from  a  State  or  local 
unit  of  government  or  agency  thereof 
shall  contain  an  assurance  that  in  the 
event  a  Federal  or  State  court  or  Federal 
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or  State  administrative  agency  makes  a 
finding  of  discrimination  on  the  ground 
of  race,  color,  religion,  national  origin, 
or  sex  against  the  recipient  State  or  local 
government  unit  or  agency  thereof,  the 
recipient  will  forward  a  copy  of  the  find¬ 
ing  to  the  cognizant  State  planning 
agency  and  to  LEAA. 

§  42.205  Complaint  investigation. 

(a)  The  Administration  shall  investi¬ 
gate  complaints  that  allege  a  violation 
of: 

(1)  Section  518(c)(1)  of  the  Crime 
Control  Act; 

(2)  Section  202(b)  of  the  Juvenile 
Justice  Act;  or 

(3)  This  subpart. 

The  Administration  shall  also  investigate 
complaints  alleging  discrimination  by 
State  and  local  governments  in  violation 
of  Title  VI  of  the  Civil  Rights  Act  of 
1964  in  accordance  with  this  section. 

(b)  No  complaint  will  be  investigated 
if  it  is  received  more  than  180  days  after 
the  date  of  the  alleged  discrimination, 
unless  the  time  for  filing  is  extended  by 
the  Administrator. 

(c)  The  Administration  shall  conduct 
Investigations  of  complaints  as  follows: 

(1)  Within  15  days  of  receipt  of  the 
complaint,  the  Administration  shall  as¬ 
certain  whether  it  has  jurisdiction  xmder 
paragraph  (a)  of  this  section  to  inves¬ 
tigate  the  complaint  and  will  notify  the 
complainant  of  its  finding  of  jurisdiction 
and  that  an  investigation  will  be  com¬ 
menced  within  15  days.  If  jurisdiction  is 
fo\md,  the  Administration  shall  notify 
the  recipient  that  a  complaint  has  been 
filed  against  it. 

(2)  The  Administration  shall  initiate 
its  investigation  within  30  days  of  the 
receipt  of  a  complaint. 

(3)  If  on-site  investigative  activities 
are  not  required,  the  Administration 
shall  within  150  days  of  the  receipt  of 
the  complaint  make  recommendations 
for  voluntary  resolution  to  the  recipient, 
if  necessary,  A  copy  of  these  recommen¬ 
dations  shall  be  sent  to  the  chief  execu¬ 
tive  of  the  appropriate  unit  of  govern¬ 
ment. 

(4)  If  on-site  investigative  activities 
are  required,  the  Administration  shall 
within  180  days  of  the  receipt  of  the  com¬ 
plaint  complete  the  investigation,  and 
make  recommendations  for  voluntary 
resolution  to  the  recipient,  if  necessary. 
A  copy  of  these  recommendations  shall 
be  sent  to  the  chief  executive  of  the  ap¬ 
propriate  unit  of  government. 

(5)  Within  60  days  after  the  recom¬ 
mendations  have  been  received,  the  re¬ 
cipient,  or  the  State  or  local  unit  of  gov¬ 
ernment  may  provide  a  documentary 
submission  regarding  the  recommenda¬ 
tions  and  their  applicability  to  the  spe¬ 
cific  program  or  activity  funded. 

(6)  Within  45  days  after  the  expira¬ 
tion  of  the  60-day  period  for  the  submis¬ 
sion  of  data,  the  Administration  shall 
make  a  determination  of  compliance  or 
noncompliance  with  section  518(c)  (1)  of 
the  Crime  Control  Act,  section  262(b)  of 
the  Juvenile  Justice  Act,  or  this  subpart. 

(7)  The  time  limits  listed  in  subpara¬ 
graphs  (c)  (1)  through  (c)  (6)  shall  be 


appropriately  adjusted  where  complaints 
are  referred  for  administrative  action  to 
another  Federal  agency  or  another 
branch  of  the  Department  of  Justice. 

§  42.206  Compliance  reviews. 

(a)  The  Administration  shall  period¬ 
ically  conduct  compliance  reviews  of  se¬ 
lected  recipients  of  LEAA  assistance. 

(b)  Ihe  Administration  shall  select 
recipients  for  compliance  review  on  the 
basis  of : 

(1)  The  relative  disparity  between  the 
percentage  of  minorities  in  the  service 
population  of  the  recipient  and  the  per¬ 
centage  of  minorities  employed  by  the 
recipient: 

(2)  The  utilization  of  women  in  the 
workforce  of  the  recipient: 

(3)  The  equitable  representation  of 
women  and  minorities  among  the  popu¬ 
lation  receiving  project  benefits; 

(4)  The  niunber  of  discrimination 
complaints  filed  against  a  recipient  with 
LEAA  or  other  Federal  agencies ; 

(5)  The  scope  of  the  problems  revealed 
by  an  investigation  commenced  on  the 
basis  of  a  complaint  filed  with  the  Ad¬ 
ministration  against  a  recipient:  and 

(6)  The  amount  of  assistance  provided 
to  the  recipient. 

(c)  Within  15  days  after  selection  of 
a  recipient  for  review,  the  Administra¬ 
tion  shall  inform  the  recipient  that  it 
has  been  selected  and  will  initiate  the 
review. 

(d)  If  on-site  investigative  activities 
are  not  required,  the  Administration 
shall  within  150  days  of  the  initiation  of 
the  review  make  recommendations  for 
voluntary  resolution  to  the  recipient,  if 
necessary.  A  copy  of  these  recommenda¬ 
tions  shall  be  sent  to  the  chief  executive 
of  the  appropriate  unit  of  government. 

(e)  If  on-site  investigative  activities 
are  required,  the  Administration  shall 
within  180  days  of  the  initiation  of  the 
review  complete  the  investigation  and 
make  recommendations  for  voluntary 
resolution  to  the  recipient,  if  necessary. 
A  copy  of  these  recommendations  shall 
be  sent  to  the  chief  executive  of  the 
appropriate  unit  of  government. 

(f)  Within  60  days  after  recommenda¬ 
tions  have  been  received,  the  recipient, 
or  the  State  or  local  unit  of  government, 
may  provide  a  documentary  submission 
regarding  the  recommendations  and 
their  applicability  to  the  specific  pro¬ 
gram  or  activity  funded. 

(g)  Within  45  days  after  the  expira¬ 
tion  of  the  60-day  period  for  the  sub¬ 
mission  of  data,  the  Administration  shall 
make  a  determination  of  compliance  or 
noncompliance  with  section  518(c)  of 
the  Crirne  Control  Act,  section  262(b)  of 
the  Juvenile  Justice  Act,  or  this  subpart. 

§  42.207  Compliance  information. 

The  provisions  of  §  42.106  of  Subpart  C 
of  the  Department  of  Justice  Nondis¬ 
crimination  Regulations,  addressing  the 
maintenance,  availability,  and  submis¬ 
sion  of  compliance  information  are 
hereby  incorporated  in  this  subpart. 

§  42.208  [Reserved] 

§  42.209  [Reserved] 


§  42.210  Notice  of  noncompliance. 

(a)  Whenever  the  Administration  has; 

(I)  Received  notice  of  a  finding,  after 
notice  and  opportunity  for  a  hearing  by: 

(1)  A  Federal  court  (other  than  in  an 
action  brought  by  the  Attorney  Cleneral 
under  section  518(c)  (3)  of  the  Crime 
Control  Act) ; 

(II)  AStatecoxul:;  or 

(iii)  A  Federal  or  State  administra¬ 
tive  agency  (other  than  the  Administra¬ 
tion  under  subparagraph  (a)  (2)  of  this 
section) ; 

to  the  effect  that  there  has  been  a  pat¬ 
tern  or  practice  of  discrimination  in 
violation  of  section  518(c)  (1)  of  the 
CJrime  Control  Act;  or 

(2)  Made  a  determination  after  an 
investigation  by  the  Administration  pur¬ 
suant  to  §  42.205  or  S  42.206  of  this  sub¬ 
part  that  a  State  government  or  unit  of 
general  local  government  is  not  in  com¬ 
pliance  with  this  subpart,  section  518 
(c)  (1)  of  the  CJrime  Control  Act,  or  sec¬ 
tion  262(b)  of  the  Juvenile  Justice  Act; 

the  Administration  shall,  within  10  days 
after  such  occurrence,  notify  the  chief 
executive  of  the  affected  State  and,  if 
the  action  involves  a  unit  of  general  local 
government,  the  chief  executive  of  such 
unit  of  general  local  government,  that 
such  program  or  activity  has  been  so 
found  or  determined  not  to  be  in  com¬ 
pliance  with  this  subpart  or  section  518 
(c)  (1)  of  the  Crime  Control  Act  or  sec¬ 
tion  262(b)  of  the  Juvenile  Justice  Act 
and  shall  request  each  chief  executive 
notified  under  this  section  with  respect 
to  such  violation  to  secure  compliance. 

(b)  For  the  purposes  of  this  section, 
notice  means: 

(1)  Publication  in — 

(1)  Employment  Pratcices  Decisions, 
Commerce  Clearinghouse,  Inc.;  * 

(ii)  Pair  Employment  Practices,  Bu¬ 
reau  of  National  Affairs,  Inc.; 

(iii)  The  United  States  Law  Week, 
Bureau  of  National  Affairs,  Inc.; 

(iv)  Federal  Supplement,  Federal  Re¬ 
porter,  or  Supreme  Court  Reporter,  West 
Publishing  Company:  or 

(V)  National  Reporter  System,  West 
Publishing  Company;  or 

(2)  Receipt  by  the  Administration  of 
a  reliable  copy  of  a  finding  from  any 
source. 

(c)  When  the  Administration  receives 
a  finding  which  has  been  made  more 
than  120  days  prior  to  receipt,  the  Ad¬ 
ministration  will  not  be  considered  to 
be  in  receipt  of  notice  of  such  finding 
until  it  is  determined  that  the  finding  is 
currently  applicable. 

(1)  In  determining  the  current  appli¬ 
cability  of  the  finding,  the  Administra¬ 
tion  will  contact  the  clerk  of  the  court 
and  the  ofiBce  of  the  deciding  judge  (or 
the  appropriate  agency  official)  to  deter¬ 
mine  whether  any  subsequent  orders 
have  been  entered. 

(2)  If  the  information  is  unavailable 
through  the  clerk  or  the  office  of  the 
judge  (or  the  appropriate  agency  offi¬ 
cial)  ,  the  Administration  will  contact  the 
attorneys  of  record  for  both  the  plaintiff 
and  defender)^  to  determine  whe^er  any 
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subsequent  orders  have  been  entered,  or 
if  the  recipient  is  in  compliance. 

(3)  If.  within  10  days  of  receipt  of 
notice,  it  is  not  determined  through  the 
procedures  set  forth  in  subparagraphs 

(c)(1)  and  (2).  that  the  recipient  is  in 
full  compliance  with  a  final  order  of  the 
court  (or  agency)  within  the  meaning  of 
142.213(b)  or  (e),  the  Administration 
will  notify  the  governor  of  the  recipient’s 
noncompliance  as  provided  in  §  42.- 
210(a). 

(d)  For  purposes  of  subparagraph  (a) 

(l)(iii)  of  this  section  a  finding  by  a 
Federal  or  State  administrative  agency 
shall  be  deemed  rendered  after  notice 
and  opportunity  for  a  hearing  if  it  is 
rendered  pmsuant  to  procedures  con¬ 
sistent  with  the  provisions  of  subchapter 
n  of  Chapter  5,  Title  5,  United  States 
Code  (the  Administrative  Prcx^dures 
Act). 

(e)  The  procedures  of  a  Federal  or 
State  administrative  agency  shall  be 
deemed  to  be  consistent  with  the  Admin¬ 
istrative  Procedure  Act  (APA)  if: 

(1)  The  agency  gives  all  interested 
parties  opportimity  for — 

(1)  The  submission  and  consideration 
of  facts,  arguments,  offers  of  settlement, 
or  proposals  of  adjustment  when  time, 
the  nature  of  the  proceeding,  and  the 
public  interest  permit;  and 

(ii)  Hearing  and  decision  on  notice, 
to  the  extent  that  the  parties  are  unable 
to  determine  a  controversy  by  consent; 

(2)  A  party  is  entitled  to  present  his 
case  or  defense  by  oral  or  documentary 
evidence,  to  submit  rebuttal  evidence, 
and  to  conduct  such  cross-examination 
as  may  be  required  for  a  full  and  true 
disclosure  of  the  facts;  and 

(3)  The  record  shows  the  ruling  on 
each  finding,  conclusion,  or  exception 
presented.  All  decisions,  including  ini¬ 
tial  recommended,  and  tentative  deci¬ 
sions,  shall  be  a  part  of  the  record  and 
shall  include  a  statement  of — 

(i)  Findings  and  conclusions,  and  the 
reasons  or  basis  therefor,  on  all  the  ma¬ 
terial  issues  of  fact,  law.  or  discretion 
presented  on  the  record;  and 

(ii)  The  appropriate  rule,  order,  sanc¬ 
tion,  relief,  or  denial  thereof. 

(f)  If  within  10  days  of  receipt  of 
notice  the  Administration  cannot  deter¬ 
mine  whether  the  finding  was  rendered 
pursuant  to  procedures  consistent  with 
the  APA,  it  shall  presume  the  APA  pro¬ 
cedures  were  applied,  and  send  notifica¬ 
tion  under  Section  42.210(a)  to  the  ap¬ 
propriate  chief  executive(s). 

(g)  Each  notification  under  Section 
42.210(a)  shall  advise  the  appropriate 
chief  executive  of : 

(1)  The  specific  program  or  activity 
determined  to  be  in  noncompliance; 

(2)  The  general  legal  and  factual 
basis  for  its  determination; 

(3)  The  Administration’s  request  to 
secure  compliance; 

(4)  The  action  to  be  taken  and  the 
provisions  of  law  under  which  the  pro¬ 
posed  action  is  to  be  taken  should  the 
chief  executive  fail  to  secure  compliance; 
and 

(5)  The  right  of  the  recipient  to  re¬ 
quest  a  preliminary  hearing,  pursuant  to 


§  42.214,  if  the  determination  is  of  non- 
compliance  with  section  518(c)(1),  and 
a  full  hearing,  pursuant  to  §  42.215. 

§  42.211  Compliance  secured. 

(a)  In  the  event  a  chief  executive  se¬ 
cures  compliance  after  notice  pursuant  to 
§  42.210,  the  terms  and  conditions  with 
which  the  affected  State  government  or 
unit  of  general  local  government  agrees 
to  comply  shall  be  set  forth  in  writing 
and  signed  by  the  chief  executive  of  the 
State,  by  the  chief  executive  of  such  xmit 
(in  the  event  of  a  violation  by  a  unit  of 
general  local  government),  and  by  the 
Administrator. 

(b)  On  or  prior  to  the  effective  date 
of  the  agreement,  the  Administration 
shall  send  a  copy  of  the  agreement  to 
each  complainant,  if  any,  with  respect 
to  such  violation. 

(c)  The  chief  executive  of  the  State,  or 
the  chief  executive  of  the  imit  (in  the 
event  of  a  violation  by  a  imit  of  general 
local  government)  shall  file  semi-annual 
reports  with  the  Administration  detail¬ 
ing  the  steps  taken  to  comply  with  the 
agreement. 

(d)  Witiiin  15  days  of  receipt  of  such 
reports,  the  Administration  shall  send  a 
copy  to  each  complainant,  if  any. 

§  42.212  Compliance  not  secured. 

(a)  If,  at  the  conclusion  of  90  days 
after  notification  of  noncompliance  with 
section  518(c)  (1)  — 

(1)  Compliance  has  not  been  secured 
by  the  chief  executive  of  that  State  or 
the  chief  executive  of  that  unit  of  general 
local  government;  and 

(2)  An  administrative  law  judge  has 
not  made  a  determination  imder  §  42.214 
that  it  is  likely  the  State  govertvnent  or 
unit  of  local  government  will  prevail  on 
the  merits; 

the  Administration  shall  notify  the  At¬ 
torney  General  that  compliance  has  not 
been  secured  and  suspend  further  pay¬ 
ment  of  any  funds  imder  the  Crime  Con¬ 
trol  Act  to  the  specific  program  or  ac¬ 
tivity  in  which  tiie  noncompliance  has 
been  found. 

(b)  If  a  hearing  is  requested  pursuant 
to  §  42.215,  suspension  of  funds  made 
available  under  the  Crime  Control  Act 
shall  be  effective  for  a  period  of  not  more 
than  30  days  after  the  conclusion  of  the 
hearing,  or  in  the  absence  of  a  hearing, 
under  §  42.215,  fimds  shall  be  suspended 
for  not  more  than  120  days,  unless  there 
has  been  an  express  finding  by  the  Ad¬ 
ministrator  after  notice  and  opportunity 
for  such  a  hearing,  that  the  recipient  is 
not  ir.  compliance  with  this  subpart  or 
section  518(c)(1)  of  the  Crime  Control 
Act. 

(c)  Subsections  (a)  and  (b)  do  not  ap¬ 
ply  to  funds  made  available  under  the 
Juvenile  Justice  Act.  If  compliance  is  not 
secured  within  90  days  after  notification 
of  noncompliance  with  section  262(b), 
the  Administrator  may  suspend  approv¬ 
al  of  new  applications  for  assistance  to 
the  program  or  activity  determined  to 
be  in  noncompliance  for  a  period  of  up  to 
90  days  pending  a  hearing  under  §  42.- 
215. 


§  42.213  Resumption  of  suspended 
funds. 

(a)  Payment  of  suspended  funds  made 
available  imder  the  Crime  Control  Act 
shall  resume  only  if — 

(1)  Such  State  government  or  unit  of 
general  local  government  enters  into  a 
compliance  agreement  signed  by  the  Ad¬ 
ministrator  in  accordance  with  §  42.211; 

(2)  Such  State  government  or  unit  of 
general  local  government: 

(i)  Complies  fully  with  the  final  order 
or  judgment  of  a  Federal  or  State  court, 
if  that  order  or  judgment  covers  all  mat¬ 
ters  raised  by  the  Administrator  in  the 
notice  pursuant  to  §  42.210,  or 

(ii)  Is  found  to  be  in  compliance  with 
section  518(c)(1)  of  the  Crime  Control 
Act  by  such  court; 

(3)  After  a  hearing,  the  Administrator 
pursuant  to  §  42.215  finds  that  noncom¬ 
pliance  has  not  been  demonstrated;  or 

(4)  An  administrative  law  judge  has 
determined,  under  §  42.214,  that  it  is 
likely  that  the  State  government  or  unit 
of  local  government  will  prevail  in  the 
merits. 

(b)  Full  compliance  with  a  court  order, 
for  the  purposes  of  paragraph  (a)  (2)  of 
this  section,  includes  the  securing  of  an 
agreement  to  comply  over  a  period  of 
time,  particularly  in  complex  cases  or 
where  compliance  would  require  an  ex¬ 
tended  period  of  time  for  implementa¬ 
tion. 

§42.214  Preliminary  hearing. 

(a)  Prior  to  the  suspension  of  funds 
under  §  42.212(a),  but  within  the  90-day 
period  after  notification  under  §  42.210, 
the  State  government  or  unit  of  local 
government  may  request  an  expedited 
preliminary  hearing  by  an  administrative 
law  judge  (ALJ)  in  order  to  determine 
whether  it  is  likely  that  tlie  State  govern¬ 
ment  or  unit  of  local  government  would, 
at  a  full  hearing  under  §  42.215,  prevail 
on  the  merits  on  the  issue  of  the  alleged 
noncompliance. 

(b)  The  preliminary  hearing  shall  be 
initiated  within  30  days  of  request.  The 
AU  shall  make  his  finding  within  15  days 
after  the  conclusion  of  the  preliminary 
hearing. 

§42.215  Full  hearing. 

(a)  At  any  time  after  notification  un¬ 
der  §  42.210,  but  before  the  conclusion 
of  the  120-day  suspension  period  referred 
to  in  §  42.212,  a  State  government  or 
unit  of  general  local  government  may 
request  a  full  hearing  to  consider  the 
findings  or  determination  of  noncompli¬ 
ance  made  under  §  42.210.  The  Adminis¬ 
tration  shall  initiate  the  hearing  with¬ 
in  60  days  of  request. 

(b)  Within  30  days  after  the  con¬ 
clusion  of  the  hearing,  or,  in  the  absence 
of  a  hearing,  at  the  conclusion  of  the 
120-day  period  referred  to  in  §  42.212, 
the  Administrator  shall  make  a  finding 
of  compliance  or  noncompliance. 

(1)  If  the  Administrator  makes  a 
finding  of  noncompliance,  the  Adminis¬ 
trator  shall: 

(1)  Notify  the  Attorney  General  in 
order  that  the  Attorney  General  may 
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institute  a  civil  action  under  section  518 
(c)  (3)  of  the  Crime  Control  Act; 

(ii)  Terminate  the  payment  of  funds 
under  the  Crime  Control  Act  and/or  the 
Juvenile  Justice  Act;  and 

(iii)  If  appropriate,  seek  repayment 
of  funds. 

(2)  No  order  of  the  Administrator 
terminating,  or  refusing  to  grant  or  con¬ 
tinue,  assistance  to  a  recipient  for  non- 
compliance  with  section  262(b)  of  the 
Juvenile  Justice  Act  shall  be  effective 
until  the  expiration  of  30  days  after  the 
Administration  has  filed  with  the  com¬ 
mittee  of  the  House  and  the  committee 
of  the  Senate  having  legislative  Jiuris- 
diction  over  the  program  or  activity  in¬ 
volved  a  full  written  report  of  the  cir¬ 
cumstances  and  the  grounds  for  such 
action. 

(3)  If  the  Administrator  makes  a  find¬ 
ing  of  compliance,  pajmient  of  the  sus¬ 
pended  funds  and  reconsideration  of  ap¬ 
plications  shall  resiune. 

/ 

§  42.216  Judicial  review. 

Any  State  government  or  unit  of  gen¬ 
eral  local  government  aggrieved  by  a 
final  determination  of  the  Administra¬ 
tion  under  §  42.215  may  appeal  such  de¬ 
termination  as  provided  in  section  511 
of  the  Crime  Control  Act,  in  the  case 
of  funds  made  available  under  that  Act, 
or  in  accordance  with  the  procedures 
set  forth  in  section  603  of  the  Civil 
Rights  Act  of  1964,  as  amended,  in  the 
case  of  funds  made  available  under  the 
Juvenile  Justice  Act. 

§  42.217  Other  actions  authorized  under 
the  Crime  Control  Act. 

(a)  Whenever  the  Attorney  CJeneral 
files  a  civil  action  alleging  a  pattern  or 
practice  of  discriminatory  conduct  on 
the  basis  of  race,  color,  religion,  na¬ 
tional  origin,  or  sex  in  any  program  or 
activity  of  a  State  government  or  unit 
of  local  government  which  State  govern¬ 
ment  or  unit  of  local  government  re¬ 
ceives  funds  made  available  under  the 
Crime  Control  Act  and  the  conduct  al¬ 
legedly  violates  the  provisions  of  this 
subpart  or  section  518(c)(1)  of  the 
Crime  Control  Act  and  neither  party 
within  45  days  after  such  filing  has  been 
granted  such  preliminary  relief  with  re¬ 
gard  to  the  suspension  or  payment  of 
funds  as  may  otherwise  be  available  by 
law,  the  Administrator  shall  suspend 
further  payment  of  any  funds  under  the 
Crime  Control  Act  to  that  specific  pro¬ 
gram  or  activity  alleged  by  the  Attorney 
General  to  be  in  violation  of  the  pro¬ 
visions  of  section  518(c)  (1)  of  the  Crime 
Control  Act  until  such  time  as  the  court 
orders  resumption  of  payment. 

(b)  (1)  Whenever  a  State  government 
or  unit  of  local  government  or  any  officer 
or  employee  thereof  acting  in  an  ofiBcial 
capacity,  has  engaged  or  is  engaging  in 
any  act  or  practice  prohibited  by  sec¬ 
tion  518(c)  (1)  of  the  Crime  Control  Act, 
a  civil  action  may  be  instituted  after 
exhaustion  of  administrative  remedies  by 
the  person  aggrieved  in  an  appropriate 
United  States  district  court  or  in  a  State 
court  of  general  jurisdiction. 


(2)  Administrative  remedies  shall  be 
deemed  to  be  exhausted  upon  the  expi¬ 
ration  of  60  days  after  the  date  the  ad¬ 
ministrative  complaint  was  filed  with  the 
Administration,  or  any  other  administra¬ 
tive  enforcement  agency,  imless  within 
such  period  there  has  been  a  determina¬ 
tion  by  the  Administration  or  the  agency 
on  the  merits  of  the  complaint,  in  which 
case  such  remedies  shall  be  deemed  ex¬ 
hausted  at  the  time  the  determination 
becomes  final. 

(3)  The  Attorney  General,  or  a  spe- 
"cifically  designated  assistant  for  or  in 

the  name  of  the  United  States  may  in¬ 
tervene  upon  timely  application  in  any 
civil  action  brought  to  enforce  compli¬ 
ance  with  section  518(c)(1)  if  he  certi¬ 
fies  that  the  action  is  of  general  public 
importance.  In  such  action  the  United 
States  shall  be  entitled  to  the  same  re¬ 
lief  as  if  it  had  instituted  the  action. 

Commentary 

Section  42. 202 id).  “Investigation”  is 
defined  to  include  “attempts  to  secure 
the  volimtary  resolution  of  complaints” 
in  light  of  the  statutory  language  in  sec¬ 
tion  518(c)  (2)  (A)  (ii)  that  an  investiga¬ 
tion  includes  an  opportunity  for  the 
recipient  to  make  a  dociunentary  sub¬ 
mission  regarding  the  allegation  of  dis¬ 
crimination  and  its  relationship  to  the 
funded  program  or  activity.  The  oppor¬ 
tunity  to  make  a  documentary  submis¬ 
sion  is  specifically  provided  in  §142.205 
(e)  (5)  and  42.206(f)  of  this  subpart. 

Section  42.202ig).  Section  518(c)  of 
the  CTrime  Control  Act  limits  suspension 
and  termination  of  assistance  in  the 
event  of  noncompliance  to  the  “specific 
program  or  activity”  in  which  the  non- 
compliance  is  found. 

House  Report  No.  94-1155  (94th  Con¬ 
gress,  2d  Session) ,  at  p.  26,  explained  this 
provision  as  follows; 

Suspension  may  be  limited  to  the  specific 
program  or  activity  found  to  have  dis¬ 
criminated,  rather  than  all  of  the  recipients’ 
LEAA  funds. 

For  example.  If  discriminatory  employ¬ 
ment  practices  in  a  city’s  police  department 
were  cited  in  the  notification,  LEAA  may 
only  suspend  that  part  of  the  city’s  payments 
which  fund  the  police  department.  LEAA 
may  not  suspend  the  city’s  LEAA  funds 
which  are  used  In  the  city  courts,  prisons, 
or  juvenile  justice  agencies. 

This  passage  makes  it  clear  that  LEAA 
need  not  demonstrate  a  nexus  between 
the  i.articular  project  funded  and  the 
discriminatory  activity.  See  Lau  v. 
Nichols,  414  U.S.  563,  566*  (1974). 

Section  42.202ih).  The  enforcement 
provisions  of  section  518(c)  (2)  apply 
only  to  State  and  local  units  of  govern¬ 
ment.  Private  recipients  which  receive 
funds  imder  the  Crime  Control  Act 
directly  from  LEAA  are  subject  to  the 
enforcement  procedures  provided  in  Sec¬ 
tion  509  of  the  Act.  Where  a  private 
recipient  which  indirectly  receives  LEAA 
financial  assistance,  e.g.,  a  subgrantee  of 
a  State,  is  engaged  in  prohibited  dis¬ 
crimination,  LEAA  may  invoke  the  sec¬ 
tion  518(c)  (2)  procedure  against  the 
recipient  government  for  failure  to  en¬ 


force  the  assurances  of  non-compliance 
given  it  by  the  private  recipient. 

Sections  42.203(b)  and  42.203(e-i). 
These  provisions  are  derived  from  28 
CPR  42.104(b)  of  Subpart  C  of  the  De¬ 
partment  of  Justice  Nondisorimination 
Regulations.  Where  appropriate,  “sex” 
and  “religion”  have  been  added  as  pro¬ 
hibited  grounds  of  discrimination,  and 
“denial  of  employment”  as  another  ac¬ 
tivity  within  the  scope  of  sections  518 

(c)(1)  and  262(b). 

Section  42.203(b)  (9) .  On  November 
17,  1976,  the  Department  of  Justice 
adopted  as  ofBcial  policy  the  selection 
guidelines  proposed  by  the  Equal 
Employment  Opportunity  Coordinating 
Council  (EEOCC)  in  41  FR  29016  (July 
14, 1976) ,  with  modification.  Since  LEAA 
is  a  component  of  the  Department,  these 
guidelines  are  now  applicable  to  the  se¬ 
lection  procedures  of  LEAA  recipients. 
The  guidelines  are  appended  to  this  reg¬ 
ulation. 

Section  42.203(c).  In  the  Conference 
Report  on  the  Crime  Control  Act,  the 
managers  stated  that  “In  the  area  of 
employment  cases  brought  under  this 
section  (518(c)  (1) ) ,  it  is  intended  by  the 
conferees  that  the  standards  of  Title 
Vn  of  the  Civil  Rights  Act  of  1964  apply." 
H.  Rept.  No.  94-1723  (94th  Cong.,  2d 
Sess.)  at  p.  32. 

This  section  makes  the  LEAA  stand¬ 
ards  of  employment  discrimination  con¬ 
sistent  with  those  used  by  the  Civil 
Rights  Division  of  the  Department  of 
Justice.  It  further  clarifies  that  the  bur¬ 
den  shifts  to  the  employer  to  validate 
its  selection  procedures  once  LEAA  has 
demonstrated  that  those  procedures  dis¬ 
proportionately  exclude  an  affected  class. 
Tlie  constitutional  requirement  as  estab¬ 
lished  in  Washington  v.  Davis, - U.S. 

- ,  96  SGt.  2040  (1976),  that  the  em¬ 
ployer’s  discriminatory  purpose  must  also 
be  demonstrated  before  the  burden 
shifts,  is  not  applicable  to  employment 
cases  brought  under  section  518(c)(1). 

LEAA  will  give  substantial  weight  to 
the  Equal  Employment  Opportunity 
Commission  Guidelines  on  Discrimina¬ 
tion  Because  of  Sex,  29  CFR,  1604.1, 
et  seq..  Discrimination  Because  of  Re¬ 
ligion,  29  CFR  1605.1,  and  Discrimina¬ 
tion  Because  of  National  Origin,  29  CFR, 
1606.1. 

Section  42.203(j).  Section  518(b)  of 
the  Crime  Control  Act  reads: 

Notwithstanding  any  other  provision  of 
law  nothing  contained  In  this  title  shall  be 
construed  to  authorize  the  Administration 
(1)  to  require,  or  condition  the  availability 
or  amount  of  a  grant  upon,  the  adoption  by 
an  applicant  or  grantee  under  this  title  of 
a  percentage  ratio,  quota  system,  or  other 
program  to  achieve  racial  balance  or  to  elim¬ 
inate  racial  Imbalance  In  any  law  enforce¬ 
ment  agency,  or  (2)  to  deny  or  discontinue 
a  grant  because  of  the  refusal  of  an  appli¬ 
cant  or  grantee  under  this  title  to  adopt 
such  a  ratio,  system,  or  other  program. 

In  commenting  on  the  Crime  Control 
Act  of  1976,  Senator  Roman  Hruska  ex¬ 
plained  the  difference  between  quotas 
and  goals  and  timetables  as  follows: 
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Section  518(b)  of  the  act  prohibits  the 
setting  of  quotas.  This  provision  was  un¬ 
changed,  and  this  provision  will  still  bind 
the  Administration.  LEAA  does  have  an  af¬ 
firmative  obligation  under  this  law  to  seek 
to  eliminate  discriminatory  practices,  vol¬ 
untarily,  if  possible,  prior  to  resorting  to 
fund  termination.  LEAA  can  request  that  a 
recipient  eliminate  the  effect  of  past  dis¬ 
crimination  by  requiring  the  recipient  to 
commit  itself  to  goals  and  timetables.  The 
formulation  of  goals  is  not  a  quota  pro¬ 
hibited  by  section  518(b)  of  the  act.  A  goal  is 
a  numerical  objective  fixed  realistically  in 
terms  of  the  number  of  vacancies  expected 
and  the  number  of  qualified  applicants  avail¬ 
able.  Factors  such  as  lower  attrition  rate 
than  expected,  bona  fide  fiscal  restraints,  or 
a  lack  of  qualified  applicants  would  be  ac¬ 
ceptable  reasons  for  not  meeting  a  goal  that 
has  been  established  and  no  sanctions  would 
accrue  under  the  program.  Ck)ng.  Rec.  S. 
17320  (September  30,  1976,  dally  ed.). 

Section  42.204.  All  grantees  and  sub¬ 
grantees  must  make  the  assurances 
found  in  paragraph  (a) .  Only  State  and 
local  units  of  government  and  sigencies 
thereof  must  make  the  assurance  found 
in  paragraph  (b),  since,  as  explained 
in  the  commentary  on  $  42.202(h),  the 
enforcement  provisions  of  section  518(c) 
(2)  apply  only  to  governmental  recip¬ 
ients. 

Section  42.205(a).  Where  information 
available  to  the  Administration  clearly 
and  convincingly  demonstrates  that  the 
complaint  is  frivolous  or  otherwise  with¬ 
out  merit,  the  complaint  will  not  be  in¬ 
vestigated,  and  the  complainant  will  be 
so  advised. 

Subpart  C  of  the  Department  of  Jus¬ 
tice  Nondiscrimination  Regulations  es¬ 
tablishes  broad  standards  for  the  investi¬ 
gation  of  complaints  alleging  violations 
of  Title  VI.  The  more  specific  procedures 
of  this  section  are  consistent  with  the 
requirements  of  Subpart  C.  See  28  CPR 
42.107. 

Section  42.205(c)  (1) .  Jurisdiction  ex¬ 
ists  if  the  complaint  alleges  discrimina¬ 
tion  on  a  ground  prohibited  by  section 
518(c)  (1)  or  section  262(b),  and  the  re¬ 
spondent  named  in  the  complaint  is  a 
current  recipient  of  LEAA  assistance. 

Sections  42.205(c)(3)  and  (4)  and 
42.206(e).  LEAA  proposes  to  notify  the 
appropriate  chief  executive  (s)  of  its  rec¬ 
ommendations  during  the  voluntary  res¬ 
olution  phase  of  both  the  complaint 
investigation  and  compliance  review 
process.  LEAA  expects  that  the  early  in¬ 
volvement  of  the  chief  executive  will 
often  expedite  the  resolution  of  issues. 

Section  42.206(a).  LEAA  recognizes 
the  practical  imposibility  of  reviewing 
the  compliance  of  each  of  its  more  than 
39,000  recipients.  The  regulations  seek 
to  expedite  the  review  process  by  re¬ 
ducing  its  length  and  narrowing  its  fo¬ 
cus.  Compliance  reviews  may,  in  some 
instances,  be  limited  to  specific  employ¬ 
ment  practices,  or  other  functions  of  a 
recipient,  that  appear  to  have  the  great¬ 
est  adverse  impact  on  an  affected  class. 

LEAA  will  also  continue  its  practice  of 
making  pre-award  desk  audits  of  all  dis¬ 
cretionary  grants  awarded  by  LEAA 
which  amount  to  $500,000  or  more.  If  the 


audit  reveals  a  significant  potential  for 
discriminatiwi  in  employment  or  serv¬ 
ices.  the  recipient  will  be  scheduled  for  a 
compliance  review. 

Section  42.206(b).  The  factors  listed 
will  be  considered  cumulatively  by  LEAA 
in  selecting  recipients  for  reviews.  On 
the  basis  of  these  and  other  factors  that 
may  be  relevant  to  a  particular  recipient, 
LEAA  will  seek  to  review  first  those 
criminal  justice  agencies  which  appear 
to  have  the  most  serious  equal  employ¬ 
ment  problettis,  or  the  greatest  disparity  . 
in  the  delivery  of  services  to  the  white 
and  non-white,  or  male  and  female  com- 
mimities  they  serve. 

Section  42.207.  Section  42.106  of  Sub¬ 
part  C  requires,  among  other  things,  that 
a  recipient  must  keep  such  records,  and 
submit  such  reports  as  the  granting 
agency  may  determine  to  be  necessary  in 
order  to  evaluate  the  recipient’s  com¬ 
pliance.  Each  recipient  must  also  per¬ 
mit  access  by  responsible  officials  during 
normal  business  hours  to  such  records  as 
may  be  pertinent  to  an  evaluation  of 
compliance. 

Section  42.210(a)  (2) .  Section  262(b) 
of  the  Juvenile  Justice  Act  requires  the 
non-discrimination  provision  of  the  Act 
to  be  enforced  "in  accordance  with  Sec¬ 
tion  603  (sic:  602)’’  of  'Title  VI  of  the 
Civil  Rights  Act  of  1964.  That  section 
provides  a  different  enforcement  proce¬ 
dure  than  section  518(c)(2)  of  the  Crime 
Control  Act.  Where  possible,  the  regula¬ 
tions  have  made  the  two  procedures  con¬ 
sistent.  Where  they  cannot  be  harmon¬ 
ized,  the  regulaticms  explain  the  sepa¬ 
rate  requirements.  See,  e.g.,  §§  42.212(c) 
and  42.215(b)(2). 

The  enforcement  procedure  for  non- 
compliance  with  section  262(b)  will  be 
initiated  by  a  determination  of  non- 
compliance  by  the  Administration  (after 
an  investigation)  and  a  letter  to  live  ap¬ 
propriate  chief  executive  (s ) :  See 
S  42.210(a)  (2) .  A  finding  by  a  Federal  or 
State  court  or  Federal  or  State  adminis¬ 
trative  agency  will  not  trigger  the  noti¬ 
fication  letter.  The  contents  of  the  noti¬ 
fication  letter  are  set  forth  in  §  42.210(f) . 

Compliance  will  be  secured  in  the  same 
manner  as  compliance  with  section  518 
(c)(1).  See  8  42.211. 

Pending  a  full  hearing  on  the  issue  of 
non-compliance,  LEAA  cannot  suspend 
active  funding  to  a  recipient  of  Juvenile 
Justice  Act  funds.  LEAA  may  only  sus¬ 
pend  approval  of  new  applications  for 
assistance  to  the  program  or  activity 
determined  to  be  in  non-compliance,  for 
up  to  90  days  pending  the  hearing.  See 
8  42.212(c).  Because  active  funding  is 
not  suspended,  the  opportunity  to  re¬ 
quest  a  preliminary  hearing  is  not  pro¬ 
vided  to  Juvenile  Justice  Act  recipients. 

After  a  full  hearing,  if  requested,  the 
Administrator  will  make  a  final  determi¬ 
nation  of  compliance  or  non-compliance. 
If  a  determination  of  non-compliance  is 
made,  no  funding  can  be  terminated  im- 
til  the  expiration  of  30  days  after  the 
Administration  files  a  full  written  report 
of  the  circumstances  and  grounds  for  the 
determination  with  the  appropriate 


Congressional  committees.  See  §  42.215 
(b)(2). 

The  final  determination  may  be  ap¬ 
pealed,  as  provided  in  section  603  of  Title 
VI  (See  §  42.216) . 

Section  42.210(b).  Upon  receipt  of  the 
publications  listed,  LEAA  will  review  the 
case  rep>orts  for  findings  that  may  be  vio¬ 
lations  of  section  518(c)  (1) .  In  the  case 
of  the  West  Publishing  Company  re¬ 
porters,  LEAA  will  consult  the  topic 
“Civil  Rights’’  in  the  Key  Number  Di¬ 
gests  contained  in  the  advance  sheets. 

Section  42.210(e).  This  subsection  sets 
forth  the  minimum  procedural  safe¬ 
guards  that  LEAA  would  require  of  an 
administrative  hearing  to  assure  that 
the  process  was  consistent  with  the  Ad¬ 
ministrative  Procedure  Act.  The  suffi¬ 
ciency  of  other  procedures  that  may  vary 
in  form  but  insure  due  process  and  the 
same  opportunity  for  a  fair  hearing  of 
both  parties’  evidence  will  be  determined 
by  LEAA  on  a  case-by-case  basis. 

The  Administration  will  compile  a  list 
of  State  agencies  whose  procedures  have 
been  found  consistent  with  the  Adminis¬ 
trative  Procedure  Act,  and  a  list  of  State 
agencies  whose  procedures  have  been 
found  inconsistent.  When  a  finding  of  an 
agency  not  on  either  list  is  received,  the 
Administration  will  attempt  to  reliably 
determine  the  procedures  used  to  render 
the  finding. 

Section  42.211(a) .  Although  the  signa¬ 
ture  of  the  appropriate  chief  executives 
are  ultimately  required  on  the  compli¬ 
ance  agreement,  these  regulations  do 
not  preclude  them  from  delegating  the 
responsibility  for  securing  compliance 
during  the  90-day  period  following  noti¬ 
fication,,  to  State  or  local  administrative 
or  human  rights  agencies  under  their 
respective  authority. 

Section  42.213(b).  Ah  example  of  a 
case  where  compliance  would  require  an 
extended  period  of  time  for  implementa¬ 
tion  would  be  a  court  order  setting  a  goal 
of  five  years  for  an  employer  to  raise  the 
percentage  of  minorities  in  its  workforce 
to  parity  with  the  percentage  of  minori¬ 
ties  in  the  relevant  geographical  labor 
force. 

Section  42.215.  The  full  hearing  will 
be  conducted  in  accordance  with  the 
LEAA  Administrative  Review  Procedures, 
28  CFR  18.1,  et  seq. 

Section  42.217(b)  (2) .  The  exhaustion 
of  administrative  remedies  at  the  end 
of  60  days  (unless  the  Administration  has 
made  a  determination)  does  not  limit 
LEAA’s  authority  to  investigate  a  com¬ 
plaint  after  the  expiration  of  that  period. 
LEAA  will  continue  to  investigate  the 
complaint  after  the  end  of  the  60  day 
period,  if  necessary,  in  accordance  with 
the  provisions  of  §  42.205. 

The  provision  for  attorney’s  fees  in 
section  518(c)  (4)  (B)  of  the  Crime  Con¬ 
trol  Act  is  not  recited  in  the  regulations 
because  it  does  not  affect  the  authority 
or  actions  of  the  Administration. 

James  M.  H.  Gregg, 
Acting  Administrator,  Law 
Enforcement  Assistance  Administration. 
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Appendix  1 

Federal  Executive  Agency  Guidelines  on 
Employee  Selection  Procedures 

INTRODUCTION 

The  Equal  Employment  Opportunity  Co¬ 
ordinating  Council,  which  is  composed  of  the 
Department  of  Labor,  the  Equal  Employment 
Opportunity  Commission,  the  Civil  Rights 
Commission,  the  Civil  Service  Commission 
and  the  Department  of  Justice,  is  charged  by 
law  (Sec.  715  of  the  Civil  Bights  Act  of  1964, 
as  amended,  42  U.S.C.  2000e-14)  ta  eliminate 
inconsistency  among  the  operations  of  the 
agencies  and  departments  responsible  for  en¬ 
forcement  of  Federal  equal  employment  op¬ 
portunity  law.  Pursuant  to  that  mandate, 
the  Coordinating  Council  began  work  on  pro¬ 
posed  uniform  guidelines  on  employee  se¬ 
lection  procedures  early  in  1973.  A  proposed 
draft  of  August  23,  1973  was  circulated  for 
comment  pursuant  to  the  procedures  con¬ 
tained  in  OMB  circular  A-85.  Later  drafts 
also  received  wide  circulation  and  have  been 
the  subject  of  written  and  oral  comments. 

Based  upon  these  comments,  the  case  law, 
and  the  American  Psychological  Association's 
Standards  for  Educational  and  Psychological 
Tests  (1974),  the  Staff  Committee  of  the 
Council,  working  pursuant  to  decisions  made 
by  the  Council  at  its  November,  1974,  meet¬ 
ing,  undertook  a  redraft  of  the  proposed 
uniform  guidelines. 

A  draft  “Staff  Committee  Proposal,  Sept. 
24,  1975,  Uniform  Guidelines  on  Employee 
Selection  Procedures’’  was  agreed  upon  by 
the  designated  representatives  on  the  Staff 
Committee  of  the  four  agencies  having  op¬ 
erational  responsibility — the  Elepartment  of 
Labor,  the  Equal  Employment  Opportunity 
Commission,  the  Civil  Service  Commission 
and  the  Department  of  Justice — for  purposes 
of  Council  consideration,  and  for  circulariza¬ 
tion  for  analysis  and  comments. 

The  Equal  Employment  Opportunity  Com¬ 
mission  reviewed  the  Staff  Committee  Pro¬ 
posal,  Sept.  24,  1975,  and  determined  that  it 
did  not  represent  the  position  of  that  agency, 
and  for  that  reason  opposed  circulating  the 
Staff  Committee  Proposal  for  prepublication 
comment  pursuant  to  the  A-85  procedure. 

However,  a  majority  of  the  Council  be¬ 
lieved  that  the  Staff  Committee  Proposal, 
September  24,  1975,  should  be  widely  cir¬ 
culated  for  comment,  as  a  step  toward 
achievement  of  the  goal  of  Uniform  Guide¬ 
lines  on  Employee  Selection  Standards. 

The  Staff  Committee  Proposal,  Sept.  24, 
1975,  was  accordingly  circulated  for  prepubli¬ 
cation  comment  pursuant  to  the  A-85  pro¬ 
cedure.  Substantial  additional  comments 
were  received,  and  modifications  of  the  pro¬ 
posal  were  made. 

A  majority  of  the  Coordinating  Council  be¬ 
lieved  that  the  proposed  guidelines,  as  modi¬ 
fied,  should  be  published  in  the  Federal  Reg¬ 
ister  for  formal  comment  as  a  step  toward 
achievement  of  the  goal  of  uniformity  in 
guidelines  on  employee  selection  procedures. 
Accordingly,  the  revised  proposed  uniform 
guidelines  on  employee  selection  procedure 
were  published  for  comment  in  the  Federal 
Register  on  July  14,  1976,  41  Fed.  Reg.  29016. 
Many  additional  comments  were  received,  and 
additional  modifications  in  the  proposed 
guidelines  have  been  made. 

On  October  13,  1976,  at  a  meeting  of  the 
Coordinating  Council,  the  Equal  Employ¬ 
ment  Opportunity  Commission,  determined 
that  the  resulting  draft  continued  not  to 
represent  the  views  of  that  agency  and  op¬ 
posed  the  adoption  of  the  proposed  guide-; 
lines  and  any  action  to  recommend  adoption 
of  the  proposed  guidelines. 

It  has  become  clear  that  the  Coordinating 
Council  has  not  been  successful  in  achieving 
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a  uniform  federal  position  on  the  Issue  of 
employee  selection  procedures  at  this  time. 

The  three  undersigned  have,  however,  de¬ 
termined  to  adopt  and  endorse  the  guide¬ 
lines  which  were  developed  under  the  aus¬ 
pices  of  the  Coordinating  CouncU.  We  do  so 
in  the  Issuances  set  forth  below.  Because 
unanimity  does  not  appear  feasible  at  this 
time,  the  term  uniform  has  been  deleted  from 
the  title,  and  the  guidelines  are  now  referred 
to  as  “Federal  Executive  Agency  Guidelines 
on  Employee  Selection  Procedures.”  We  have 
determined  to  adopt  and  endorse  the  Fed¬ 
eral  agency  guidelines  for  the  following 
reasons: 

1.  One  of  the  most  important  functions  of 
federal  guidelines  in  this  area  is  to  repre¬ 
sent  “professionally  acceptable  methods”  for 
demonstrating  whether  a  selection  proce¬ 
dure  has  vali^ty  for  a  particular  Job.  Albe¬ 
marle  V.  Moody.  422  U.S.  405,  425.  The  Ameri¬ 
can  Psychological  Association  has  described 
tbe  proposed  guidelines  as  being  “essen¬ 
tially  consistent  with  the  Standards  for  Edu¬ 
cational  and  Psychological  Tests  and  with 
the  best  available  knowledge  concerning  ef¬ 
fective  use  of  selection  procedures  in  em¬ 
ployment  decisions”  and  as  “concise,  real¬ 
istic  and  much-needed.”  We  believe  that  the 
proposed  guidelines  better  represent  pro¬ 
fessionally  accepted  standards  for  determin¬ 
ing  validity  than  any  existing  set  of  guide¬ 
lines. 

2.  While  existing  federal  agency  guidelines 
have  been  granted  "great  deference”  by  the 
courts,  and  have  been  of  assistance  in  litiga¬ 
tion,  tbe  most  recent  jof  them  is  more  than 
five  years  old.  They  therefore  are  based  upon 
the  American  Psychological  Association’s  1966 
“Standards”  rather  than  their  1974  “Stand¬ 
ards,  and  do  not  take  into  account  subse¬ 
quent  developments  in  the  field  of  Industrial 
psychology.  Similarly,  they  do  not  take  into 
account  the  Judicial  decisions,  most  of  which 
were  rendered  after  their  publication.  Ac¬ 
cordingly,  the  federal  agency  guidelines  set 
forth  below  are.  In  our  Judgment,  more  con¬ 
sistent  with  tbe  Supreme  Comt  and  the  au¬ 
thoritative  decisions  of  the  other  appellate 
courts,  than  any  set  of  existing  guidelines. 

3.  Because  federal  agency  guidelines  are 
applicable  to  the  Federal  Government  itself 
as  well  as  to  those  employers  doing  business 
with  the  Federal  Government  and  others  sub¬ 
ject  to  federal  law,  any  apparent  anomaly  of 
applying  a  lesser  standard  to  tbe  federal 
Government  than  it  demands  from  others 
will  be  removed. 

4.  The  federal  agency  guidelines  provide 
practical  guidance  which  will  enable  those 
users  who  seek  to  do  so  to  bring  themselves 
into  compliance  with  Federal  law.  They  are, 
in  our  Judgment,  more  practical  and  realistic 
and  will  do  more  to  provide  actual  equality 
of  opportunity  on  a  widespread  basis,  than 
any  existing  set  of  guidelines. 

5.  At  present  there  are  at  least  three  sets 
of  federal  guidelines :  the  Regulations  of  the 
Civil  Service  Commission,  and  instructions 
which  may  be  applicable  to  state  and  local 
governments  as  well  as  to  the  federal  govern¬ 
ment  Itself;  tbe  regulations  of  the  Secretary 
of  Labor  concerning  selection  procedures  (41 
CF'.R.  Part  60-3) ;  and  tbe  guidelines  on  em¬ 
ployee  selection  procedures  of  the  EEOC  (29 
C.F.R.  Part  1607).  The  adoption  of  the  fed¬ 
eral  agency  guidelines  will  therefore  be  a  step 
toward  achievement  of  a  uniform  federal  po¬ 
sition  and  uniform  guidelines. 

For  tbe  above  reasons,  we  also  recom¬ 
mend  the  adoption  of  tbe  proposed  Federal 
Executive  Agency  Guidelines  by  each  Fed¬ 
eral  agency  having  responsibility  for  enforce¬ 
ment  of  Federal  law  prohibiting  discrimina¬ 
tion  on  the  grounds  of  race,  color,  religion, 
sex  and  national  origin.  Such  adoption  will 
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lead  to  the  achievement  of  a  uniform  federal 
position  and.  uniform  guidelines  in  this)  ^ 
vital  area. 

Harold  R.  Tyler,  Jr. 

Deputy  Attorney  General. 
Michael  H.  Moskow, 

Under  Secretary  of  Labor. 
Robert  E.  Hampton, 

Chairman,  Civil  Service  Com¬ 
mission. 

Department  of  Justice  Guidelines  on  Em¬ 
ployee  Selection  Procedures 

PART  I - GENERAL  PRINCIPLES 

Sec. 

1.  statement  of  purpose. 

2.  Scope. 

3.  Relationship  between  use  of  selection 

procedure  and  discrimination. 

4.  Information  on  impact. 

5.  General  standards  for  validity  studies. 

6.  Cooperative  validity  studies  and  use  of 

other  validity  studies. 

7.  No  assumption  of  validity. 

8.  Employment  agencies  and  emploirment 

services. 

9.  Disparate  treatment. 

10.  Retesting. 

11.  Affirmative  Action. 

PART  n — TECHNICAL  STANDARDS 

12.  Technical  standards  for  validity  studies. 

PART  in 

13.  Documentation  of  validity  evidence. 

PART  IV 

14.  Definitions. 

Part  I — General  Principles 

§  1  Statement  of  purpose.  These  guidelines 
are  intended  to  be  a  set  of  principles  which 
will  assist  employers,  labor  organizations,  em¬ 
ployment  agencies,  and  licensing  and  cer¬ 
tification  boards  in  complying  with  equal 
employment  opportunity  requirements  of 
Federal  law  with  respect  to  race,  color,  re¬ 
ligion,  sex  and  national  origin.  They  are  de¬ 
signed  to  provide  a  framework  for  determin¬ 
ing  the  proper  use  of  tests  and  other  selection 
procedures  consistent  with  Federal  law.  These 
guidelines  do  not  require  a  user  to  conduct 
validity  studies  of  selection  procedures  where 
no  adverse  impact  results.  However,  all  users 
are  encouraged  to  use  selection  procedures 
which  are  valid,  especially  users  operating 
under  merit  principles.  Nothing  In  these 
guidelines  is  intended  or  should  be  Inter¬ 
preted  as  discouraging  the  use  of  procedures 
which  have  been  properly  validated  in  ac¬ 
cordance  with  these  guidelines  foe  the  pur¬ 
pose  of  determining  qualifications  or  select¬ 
ing  on  the  basis  of  relative  qualifications. 
Nothing  in  these  guidelines  is  intended  to 
apply  to  persons  not  subject  to  the  require¬ 
ments  of  Title  vn.  Executive  Order  11246,  or 
other  equal  employment  opportunity  require¬ 
ments  of  Federal  law.  These  guidelines  are 
not  Intended  to  apply  to  any  responsibilities 
an  employer,  employment  agency  or  labor 
organization  may  have  under  the  Age  Dis¬ 
crimination  Act  of  1975  not  to  discriminate 
on  the  basis  of  age,  or  under  section  504  of 
the  Rehabilitation  Act  of  1973  not  to  dis¬ 
criminate  on  the  baslS'Of  handicap.  Nothing 
contained  In  these  guidelines  is  intended  to 
Interfere  with  any  obligation  Imposed  or  right 
granted  by  Federal  law  to  users  to  extend  a 
publicly  announced  preference  in  employ¬ 
ment  to  Indians  living  on  or  near  an  Indian 
reservation  in  connection  with  employment 
opportunities  on  or  near  an  Indian 
reservation. 

S  2  Scope,  a.  These  guidelines  will  be  ap¬ 
plied  by  the  Department  of  Labor  to  con¬ 
tractors  and  subcontractors  subject  to  Ex- 
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ecutlve  Order  11246  as  amended  by  Executive 
Order  11375  (hereinafter  “Executive  Order 
11246"):  and  by  the  Civil  Service  Commis¬ 
sion  to  federal  agencies  subject  to  Sec.  717 
of  the  Civil  Rights  Act  of  1964,  as  amended 
by  the  Equal  Employment  Opportunity  Act 
of  1972  (hereinafter  “the  Civil  Rights  Act 
of  1964”)  and  to  Its  responsibilities  toward 
state  and  local  governments  imder  Section 
208(b)(1)  of  the  Intergovernmental  Person¬ 
nel  Act;  by  the  Department  of  Justice  in 
exercising  Its  responsibilities  under  Federal 
law;  and  by  any  other  Federal  agency  which 
adopts  them. 

b.  These  guidelines  apply  to  selection  pro¬ 
cedures  which  are  used  as  a  basis  for  any 
employment  decision.  Employment  decisions 
include  but  cue  not  limits  to  hire,  pronoo- 
tion,  demotion,  membership  (for  example 
In  a  labor  organization),  referral,  retention, 
licensing  and  certification,  to  the  extent  that 
licensing  and  certification  may  be  covered  by 
Federal  equal  employment  opportimlty  law. 
Selection  for  training  Is  also  considered  an 
employment  decision  if  It  leads  to  any  of 
the  decisions  listed  above. 

c.  These  guidelines  do  not  apply  to  the 
use  of  a  bona  fide  seniority  system  within 
the  meaning  of  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended,  as  defined  by  Fed¬ 
eral  appellate  court  decisions,  for  cmy  em¬ 
ployment  decision.  These  guidelines  do  not 
call  for  the  validation  of  such  a  seniority 
system  used  as  a  basis  for  such  employment 
decisions,  and  the  use  of  such  a  seniority 
system  as  a  basis  for  such  employment  de¬ 
cisions  is  consistent  with  these  guidelines. 

d.  These  guidelines  do  not  apply  to  the 
entire  range  of  Federal  equal  employment 
opportunity  law,  but  only  to  selection  proce¬ 
dures  which  are  used  as  a  basis  for  making 
employment  decisions.  For  example,  the  use 
of  recruiting  procedures  designed  to  attract 
racial,  ethnic  or  sex  groups  which  were 
previously  denied  employment  opportxmlties 
or  which  are  presently  under-utilized  may  be 
necessary  to  bring  an  employer  into  com¬ 
pliance  with  Federal  law,  and  is  frequently 
an  essential  element  to  any  effective  affirma¬ 
tive  action  program;  but  the  subject  of 
recruitment  practices  is  not  addressed  by 
these  guidelines  because  that  subject  con¬ 
cerns  procedures  other  than  selection 
procedures. 

§  3  Relationship  bettoeen  Use  of  Selection 
Procedures  and  Discrimination,  a.  The  use  of 
any  selection  procedure  which  has  an 
^  adverse  Impact  on  the  members  of  any  racial, 
ethnic  or  sex  group  with  respect  to  any  em¬ 
ployment  decision  will  be  considered  to  be 
discriminatory  and  inconsistent  with  these 
guidelines,  unless  the  procedure  Is  validated 
in  accordance  with  the  principles  contained 
in  these  guidelines  or  unless  use  of  the 
procedure  is  warranted  under  {  3b. 

b.  There  are  circumstances  In  which  it  Is 
not  feasible  or  not  appropriate  to  utilize  the 
validation  techniques  contemplated  by  these 
guidelines.  In  such  circumstances,  the  user 
should  utilize  selection  procedures  which  are 
as  Job  related  as  possible  and  which  will 
minimize  or  eliminate  adverse  impact,  (i) 
When  an  unstandardized,  informal  or 
unscored  selection  procedure  which  has  an 
adverse  impact  is  utilized,  the  user  should 
seek  insofar  as  possible  to  eliminate  the 
adverse  impact,  or.  if  feasible,  to  modify  the 
procedure  to  one  which  is  a  formal,  scored  or 
quantified  measure  or  combination  of 
measures  and  then  to  validate  the  procedure 
in  accord  with  these  guidelines,  or  otherwise 
to  Justify  continued  use  of  the  procedure 
in  accord  with  Federal  law.  (il)  When  a 
standardized,  formal  or  scored  selection 
procedure  is  used  for  which  it  is  not  feasible 
or  not  appropriate  to  utilize  the  validation 
techniques  contemplated  by  these  guide¬ 
lines,  the  user  should  either  modify  the  pro¬ 


cedure  to  eliminate  the  adverse  impact  or 
otherwise  Justify  continued  use  of  the 
procedure  in  accord  with  Federal  law. 

c.  Generally  where  alternative  selection 
procedures  are  available  which  have  been 
shown  to  be  equally  valid  for  a  given  pur¬ 
pose,  the  iiser  should  use  the  procedure 
which  has  been  demonstrated  to  have  the 
lesser  adverse  impact.  Accordingly,  whenever 
a  validity  study  is  called  for  by  these  guide¬ 
lines.  the  user  should  make  a  reasonable 
effort  to  investigate  suitable  alternative  se¬ 
lection  procedures  which  have  as  little  ad¬ 
verse  inq>act  as  possible,  for  the  pupose  of 
determining  the  appropriateness  of  using  or 
validating  them  in  accord  with  these  guide¬ 
lines.  If  a  user  has  made  a  reasonable  effort 
to  become  aware  of  such  alternative  proce¬ 
dures  and  a  validity  study  for  a  Job  or  group 
of  Jobs  has  been  made  in  accord  with  these 
guidelines,  the  use  of  the  selection  procedure 
may  continue  until  such  time  as  It  should 
reasonably  be  reviewed  for  currency.  When¬ 
ever  the  user  is  shown  a  suitable  alternative 
selection  procedure  with  evidence  of  at  least 
equal  validity  and  less  adverse  impact,  the 
iiser  should  investigate  it  for  the  purpose  of 
determining  the  appropriateness  of  using  or 
validating  it  in  accord  with  these  guidelines. 
This  subsection  is  not  Intended  to  preclude 
the  combination  of  procedures  into  a  signifi¬ 
cantly  more  valid  procedure,  if  such  a  com¬ 
bination  has  been  properly  validated. 

f  4  Information  on  Impact,  a.  Each  user 
should  have  available  for  in^>ection  records 
or  other  information  which  will  disclose  the 
impact  which  its  selection  procedures  have 
upon  employment  opportunities  of  persons 
by  identifiable  racial,  ethnic  or  sex  groups 
in  order  to  determine  compliance  with  the 
provisions  of  S  3  above.  Where  there  are  large 
numbers  of  applicants  and  procedures  are 
administered  frequently,  such  information 
may  be  retained  on  a  sample  basis,  provided 
that  the  sample  is  appropriate  in  terms  of 
the  applicant  population  and  adequate  in 
size.  The  records  called  for  by  this  section 
are  to  be  maintained  by  sex,  and  by  racial 
and  ethnic  groups  as  follows:  blacks  (Ne¬ 
groes).  American  Indians  (including  Alaskan 
Natives).  Asians  (including  Pacific  Is¬ 
landers),  Hispanic  (including  persons  of 
Mexican,  Puerto  Rican,  Cuban,  Central  or 
South  American,  or  other  Danish  origin  or 
culture  regardless  of  race),  whites  (Cau¬ 
casians)  other  than  Hispanic  and  totals.  The 
classifications  called  for  by  this  section  are 
intended  to  be  consistent  with  the  Employer 
Information  (EEO-1  et  seq.)  series  of  re¬ 
ports.  The  user  should  adc^t  safeguards  to 
insure  that  records  of  race,  color,  religion, 
sex,  or  national  origin  are  used  for  appropri¬ 
ate  purposes  such  as  determining  adverse 
impact,  or  (where  required)  for  developing 
and  monitoring  affirmative  action  programs, 
and  that  such  records  are  not  used  for  mak¬ 
ing  employment  decisions. 

b.  The  information  called  for  by  this  sec¬ 
tion  should  be  examined  for  possible  adverse 
Impact.  If  the  records  called  for  by  this  sec¬ 
tion  indicate  that  the  total  selection  process 
for  a  Job  has  no  adverse  impact,  the  in¬ 
dividual  components  of  the  selection  process 
need  not  be  evaluated  separately  for  adverse 
impact.  If  a  total  selection  process  does  have 
adverse  impact,  the  individual  components 
of  the  selection  process  should  be  evaluated 
for  adverse  impact.  — 

A  selection  rate  for  any  racial,  ethnic  or 
sex  group  which  is  less  than  four-fifths 
(4/6)  (or  eighty  percent)  of  the  rate  for 
the  group  with  the  highest  rate  will  gen¬ 
erally  be  regstfded  as  evidence  of  adverse 
impact,  while  a  greater  than  four-fifths  rate 
will  generally  not  be  regarded  as  evidence 
of  adverse  impact.  Smaller  differences  In 
selection  rate  may  nevertheless  be  consid¬ 
ered  to  constitute  adverse  Impact,  where 


they  are  significant  in  both  statistical  and 
practical  terms.  Greater  differences  in  selec¬ 
tion  rate  would  not  necessarily  be  regarded  as 
constituting  adverse  Impact  where  the  dif¬ 
ferences  are  based  on  small  numbers  and  are 
not  statistically  significant,  or  where  special 
recruiting  or  other  programs  cause  the  pool 
of  minority  or  female  candidates  to  be  a 
typical  of  the  n^mal  pool  of  applicants  from 
that  group. 

c.  Federal  agencies  which  adopt  these 
guldeimes  for  purpose  of  the  enforcement 
of  the  equal  employment  opportunity  laws 
or  which  have  responsibility  for  securing 
compliance  with  them  (hereafter  referred  to 
as  enforcement  agencies)  will  consider  in 
carrying  out  their  obligations  the  general 
posture  of  the  user  with  respect  to  equal 
employment  opportunity  for  the  Job  clas¬ 
sification  or  group  of  classifications  in  ques¬ 
tion.  Where  a  user  has  adopted  an  affirma¬ 
tive  action  program,  the  Federal  enforce¬ 
ment  agencies  will  consider  the  provisions  of 
that  program,  including  the  goals  and  time¬ 
tables  which  the  employer  has  adopted  and 
the  progress  which  the  employer  has  made 
in  carrying  out  that  program  end  in  meeting 
the  goals  and  timetables.  These  guidelines 
recognize  that  a  user  Is  prohibited  by  Fed¬ 
eral  law  from  the  making  of  employment 
decisions  on  the  basis  of  race  and  color  and 
(except  for  bona  fide  occupational  quali¬ 
fications)  on  the  basis  of  sex,  religion  and 
national  origin;  and  nothing  in  this  subsec¬ 
tion  or  in  these  guidelines  Is  intended  to 
encourage  or  permit  the  granting  of  pref¬ 
erential  treatment  to  any  Individual  or  to 
any  group  because  of  the  race,  color,  religion, 
sex  or  national  origin  of  such  individual  or 
group. 

S  5  General  Standards  for  Validity 
Studies,  a.  For  the  purposes  of  satisfying 
these  guidelines  users  may  rely  upon  crite¬ 
rion  related  validity  studies,  content  validity 
studies  or  construct  validity  studies,  in  ac¬ 
cordance  with  the  standards  set  forth  in 
Part  n  of  these  guidelines,  §  12  infra. 

b.  These  guidelines  are  intended  to  be  con¬ 
sistent  with  generally  accepted  professional 
standards  for  evaluating  standardized  tests 
and  other  assessment  techniques,  such  as 
those  described  in  the  Standards  for  Educa¬ 
tional  and  Psychological  Tests  prepared  by  a 
Joint  committee  of  the  American  Psychologi¬ 
cal  Association,  the  American  Educational 
Research  Association,  and  the  National  Coun¬ 
cil  on  Measurement  in  Education  (American 
Psychological  Association,  Washington,  D.C. 
1974)  (hereinafter  “APA  Standards"),  and 
standard  text  books  and  Jovu-nals  in  the  field 
of  personnel  selectlcm. 

c.  For  any  selection  procedure  which  has 
an  adverse  Impact  each  user  should  maintain 
and  have  available  such  documentation  as  Is 
described  in  Part  III  of  these  guidelines,  §  13 
Infra. 

d.  Selection  procedures  subject  to  valid¬ 
ity  studies  under  §  3a  above  should  be  ad'* 
ministered  and  scored  under  standardized 
conditions. 

e.  In  general,  users  should  avoid  making 
employment  decisions  on  the  basis  of  meas¬ 
ures  of  knowledges,  skills  or  abilities  which 
are  normally  learned  in  a  brief  orientation 
period,  and  which  have  an  adverse  Impact. 

f.  Where  cut  off  scores  are  used,  they 
should  normally  be  set  so  as  to  be  reason¬ 
able  and  consistent  with  normal  expecta¬ 
tions  of  acceptable  proficiency  within  the 
work  force.  Where  other  factors  are  used 
in  determining  cut  off  scores,  such  as  the  re¬ 
lationship  between  the  number  of  vacancies 
and  the  number  of  applicants,  the  degree  of 
adverse  Impact  should  be  considered. 

g.  Selection  procedures  may  be  used  to 
predict  the  performance  of  candidates  for  a 
Job  which  is  at  a  higher  level  than  the  Job 
for  which  the  person  is  initially  being  select- 
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ed  11  a  majority  of  the  Individuals  who  re¬ 
main  employed  will  progress  to  the  higher 
level  within  a  reasonable  period  of  time.  A 
“reasonable  period  of  time”  will  vary  lor  dif¬ 
ferent  Jobs  and  employment  situations  but 
will  seldom  be  more  than  five  years.  Examin¬ 
ing  lor  a  higher  level  Job  would  not  be  ap¬ 
propriate  (1)  If  the  majority  of  those  re¬ 
maining  employed  do  not  progress  to  the 
higher  level  Job.  (2)  If  there  Is  a  reason  to 
doubt  that  the  higher  level  Job  will  continue 
to  require  essentially  similar  skills  during 
the  progression  period,  or  (3)  If  knowledges, 
skills  or  abilities  required  for  advancement 
would  be  expected  to  develop  principally  from 
the  training  or  experience  on  the  Job. 

h.  Users  may  continue  the  use  of  a  selec¬ 
tion  procedure  which  Is  not  at  the  moment 
fully  supported  by  the  required  evidence  of 
validity,  provided:  (1)  the  user  can  cite  sub¬ 
stantial  evidence  of  validity  In  accord  with 
these  guidelines  and  (2)  the  user  has  In 
progress,  wh®u  technically  feasible,  studies 
which  are  designed  to  produce  the  addi¬ 
tional  data  required  within  a  reasonable  time. 

If  the  additional  studies  do  not  produce 
the  data  required  to  demonstrate  validity, 
the  user  Is  not  relieved  of  or  protected 
against  any  obligations  arising  under  federal 
law. 

1.  Whenever  a  validity  study  has  been  made 
In  accord  with  these  guidelines  for  the  use 
of  a  particular  selection  procedure  for  a  Job 
or  group  of  Jobs,  additional  studies  need  not 
be  performed  until  such  time  as  the  validity 
study  Is  subject  to  review  as  provided  In 
S  3c  above.  There  are  no  absolutes  In  the  area 
of  determining  the  currency  of  a  validity 
study.  All  circumstances  concerning  the 
study.  Including  the  validation  strategy 
used,  and  changes  In  the  relevant  labor  mar¬ 
ket  and  the  Job  should  be  considered  In  the 
determination  of  when  a  validity  study  is 
outdated. 

§  6  Cooperative  Validity  Studies  and  Use 
of  Other  Validity  Studies,  a.  It  Is  the  Intent 
of  the  agencies  Issuing  these  guidelines  to 
encourage  and  facilitate  cooperative  develop¬ 
ment  and  validation  efforts  by  employers, 
labor  organizations  and  employment  agencies 
to  achieve  selection  procedures  which  are 
consistent  with  these  guidelines. 

b.  Criterion-related  validity  studies  con¬ 
ducted  by  one  test  user,  or  described  In  test 
manuals  and  the  professional  literature,  will 
be  considered  acceptable  for  use  by  another 
user  when:  (1)  the  weight  of  the  evidence 
from  studies  meeting  the  standards  of  i  12b 
below  shows  that  the  selection  procedure  is 
valid;  (2)  the  studies  pertain  to  a  Job  which 
has  sutetantlally  the  same  major  Job  duties 
as  shown  by  appropriate  Job  analyses  and  (3) 
the  studies  Include  a  study  of  test  fairness 
for  those  racial,  ethnic  and  sex  subgroups 
which  constitute  significant  factors  in  the 
borrowing  user’s  relevant  labor  market  for 
the  Job  or  Jobs  in  question.  If  the  studies 
relied  upon  satisfy  (1)  and  (2)  above  but 
do  not  contain  an  Investigation  of  test  fair¬ 
ness,  and  It  Is  not  technically  feasible  for 
the  borrowing  user  to  conduct  an  Internal 
study  of  test  fairness,  the  borrowing  user  may 
utilize  the  study  until  studies  conducted 
elsewhere  show  test  unfairness,  or  until  such 
time  as  it  becomes  technically  feasible  to 
conduct  an  Internal  study  of  test  fairness 
9nd  the  results  of  that  study  can  be  acted 
upon. 

If  It  Is  technically  feasible  for  a  borrowing 
user  to  conduct  an  internal  validity  study, 
and  there  are  variables  in  the  other  studies 
which  are  likely  to  affect  validity  or  fairness 
significantly,  the  user  may  rely  upon  such 
studies  only  on  an  interim  basis  in  accord 
with  §  5h,  and  will  be  expected  to  conduct 
an  Internal  validity  study  In  accord  with 
i  12b  below.  Otherwise  the  borrowing  user 
may  rely  upon  such  acceptable  studies  for 
(^rational  iise  without  an  Internal  study. 


c.  Selection  procedures  shown  by  one  user 
to  be  content  vcdld  In  accord  with  f  12c  will 
be  considered  acceptable  for  use  by  another 
user  for  a  performance  domain  If  the  bor¬ 
rowing  user’s  Job  analysis  shows  ttiat  the 
same  performance  domam  Is  present  In  the 
borrowing  user’s  Job.  ’The  selection  procedure 
may  be  used  operationally  If  the  conditions 
of  S  12c(3)  and  I  12c(6)  are  satisfied  by  the 
borrowing  user. 

d.  ’The  conditions  under  which  findings  of 
construct  validity  may  be  generalized  are  de¬ 
scribed  in  S  12d(4). 

e.  If  validity  evidence  from  a  multiunit  or 
cooperative  study  satisfies  the  requirements 
of  subparagraphs  b,  c  or  d  above,  evidence 
of  validity  specific  to  each  unit  or  user  usu¬ 
ally  will  not  be  required  unless  there  are 
variables  In  the  units  not  studied  which  are 
likely  to  affect  validity  significantly. 

S  7  No  Assumption  of  Validity,  a.  Under 
no  circumstances  will  the  general  reputation 
of  a  selection  procedure.  Its  author  or  its 
publisher,  or  causual  reports  of  Its  validity 
be  accepted  In  lieu  of  evidence  of  validity. 
Specifically  ruled  out  are:  assumptions  of 
validity  based  on  a  procedure’s  name  or  de¬ 
scriptive  labels;  all  forms  of  promotional  lit¬ 
erature;  data  bearing  on  the  frequency  of  a 
procedure’s  usage;  testimonial  statements 
and  credentials  of  sellers,  users,  or  consult¬ 
ants;  and  other  non-empirical  or  anecdotal 
accounts  of  selection  practices  or  selection 
outcomes. 

b.  Professional  supervision  of  selection  ac¬ 
tivities  Is  encouraged  but  is  not  a  substitute 
for  documented  evidence  of  validity.  The  en¬ 
forcement  agencies  will  take  Into  account 
the  fact  that  a  thorough  Job  analysis  and 
careful  development  of  a  selection  procedure 
enhances  the  probability  that  the  selection 
procedure  is  valid  for  the  Job. 

S  8  Employment  agencies  and  employ¬ 
ment  services,  a.  An  employment  agency.  In¬ 
cluding  private  employment  agencies  and 
State  employment  agencies,  which  agrees  to 
a  request  by  an  employer  or  labor  oragnlza- 
tlon  to  devise  and  utilize  a  selection  pro¬ 
cedure  should  follow  the  standards  for  de¬ 
termining  adverse  Impact  and,  if  adverse  Im¬ 
pact  is  demonstrated,  show  validity  as  set 
forth  In  these  guidelines.  An  employment 
agency  Is  not  relieved  of  Its  obligation 
herein  because  the  user  did  not  request  such 
validation  or  has  requested  the  use  of  some 
lesser  standard  of  validation  than  Is  provided 
In  these  guidelines.  ’The  use  of  an  employ¬ 
ment  agency  does  not  relieve  an  employer  or 
labor  organization  of  its  responsibilities  un¬ 
der  Federal  law  to  provide  equal  employment 
opportunity  or  Its  obligations  as  a  user  un¬ 
der  these  guidelines. 

b.  Where  ah  emnloyment  agency  or  service 
is  requested  to  administer  a  selection  pro¬ 
gram  which  has  been  devised  elsewhere  and 
to  make  referrals  pursuant  to  the  results,  the 
emnloyment  agency  or  service  should  ob¬ 
tain  evidence  of  the  absence  of  adverse  Im¬ 
pact,  or  of  validity,  as  described  In  these 
guidelines,  before  it  administers  the  selection 
program  and  makes  referrals  pursuant  to  the 
results.  The  employment  agency  must  fur¬ 
nish  on  request  such  evidence  of  validity.  An 
employment  agency  or  service  will  be  ex¬ 
pected  to  refuse  to  make  referrals  based  on 
the  selection  procedure  where  the  employer 
or  labor  organization  does  not  supply  satis¬ 
factory  evidence  of  validity  or  lack  of  ad¬ 
verse  Impact. 

S  9  Disparate  treatment.  ’The  prlnclnle  of 
disparate  or  unequal  treatment  must  be 
distinguished  from  the  concepts  of  valida¬ 
tion.  A  selection  procedure — even  though 
validated  against  job  performance  In  accord¬ 
ance  with  the  guidelines  In  this  part— can¬ 
not  be  imposed  upon  members  of  a  racial, 
sex  or  ethnic  group  where  other  employees, 
applicants,  or  members  have  not  been  sub¬ 
jected  to  that  standard.  Disparate  treatment 
occurs  where  members  of  a  racial,  sex,  or 


ethnic  group  have  been  denied  the  same 
emplo3rment.  promotion,  transfer  or  mem¬ 
bership  opportunities  as  have  been  made 
available  to  other  employees  or  applicants. 
Those  employees  or  applicants  who  have  been 
denied  equal  treatment,  because  of  prior  dis¬ 
criminatory  practices  or  policies,  must  at 
least  be  afforded  the  same  opportunities  as 
had  existed  for  other  employees  or  appli¬ 
cants  during  the  period  of  discrimination. 
’Thus,  the  persons  who  were  In  the  class  of 
persons  discriminated  against  and  were  avail¬ 
able  In  the  relevant  Job  market  during  the 
period  the  user  followed  the  discriminatory 
practices  should  be  allowed  the  opportunity 
to  qualify  under  the  less  stringent  selection 
procedures  previously  followed,  unless  the 
user  demonstrates  that  the  Increased  stand¬ 
ards  are  required  for  the  safety  or  efficiency 
of  the  operation.  Nothing  in  this  section  is 
intended  to  prohibit  a  user  who  has  not  pre¬ 
viously  followed  merit  standards  from  adopt¬ 
ing  merit  standards;  nor  does  It  preclude 
a  user  who  has  previously  used  Invalid  or 
unvalidated  selection  procedures  from  devel¬ 
oping  and  using  procedures  which  are  vali¬ 
dated  in  accord  with  these  guidelines. 

S  10  Retesting.  Users  should  provide  a 
reasonable  opportunity  for  retesting  and 
reconsideration.  The  user  may  however  take 
reasonable  ste^s  to  preserve  the  security  of 
Its  procedures.  Where  examinations  are  ad¬ 
ministered  periodically  with  public  notice, 
such  reasonable  opportunity  exists,  unless 
persons  who  have  previously  been  tested  are 
precluded  from  retesting. 

§11  Affirmative  Action.  The  use  of  selec¬ 
tion  procedures  which  have  been  validated 
pursuant  to  these  guidelines  does  not  re¬ 
lieve  users  of  any  obligations  they  may  have 
to  undertake  affirmative  action  to  assure 
equal  employment  opportunity.  Nothing  in 
these  guidelines  is  intended  to  preclude  the 
use  of  selection  procedures  (consistent  with 
Federal  law — see  §  4c)  which  assist  In  the 
achievement  of  affirmative  action  objectives. 

Past  II — ^Technical  Standards 

§  12  Technical  Standards  for  Validity 
Studies.  ’The  following  minimum  standards, 
as  aoplicable,  should  be  met  In  conducting  a 
validity  study.  Nothing  In  these  guidelines 
Is  Intended  to  preclude  the  development  and 
use  of  other  professionally  acceptable  tech¬ 
niques  with  respect  to  validation  of  selection 
procedures. 

a.  Any  validity  study  should  be  based  upon 
a  review  of  information  about  the  Job  for 
which  the  selection  procedure  is  to  be  used. 
The  review  should  Include  a  Job  analysis  ex¬ 
cept  as  provided  In  §  12b (3)  below  with  re¬ 
spect  to  crlterlon_^  related  validity.  Any 
method  of  Job  analysis  may  be  used  If  It 
provides  the  Information  required  for  the 
specific  validation  strategy  used. 

b.  Criterion- Related  Validity.  (1)  Users 
choosing  to  validate  a  selection  procedure  by 
a  criterion-related  validity  strategy  should 
determine  whether  It  Is  technically  feasible 
(as  defined  In  Part  IV)  to  conduct  such  a 
study  in  the  particular  employment  context. 
The  determination  of  the  number  of  persons 
necessary  to  permit  the  conduct  of  a  mean¬ 
ingful  criterion -related  study  should  be  made 
by  the  user  on  the  basis  of  all  relevant  In¬ 
formation  concerning  the  selMtlon  proce¬ 
dure.  the  potential  sample  and  the  employ¬ 
ment  situation.  These  guidelines  do  not  re¬ 
quire  a  user  to  hire  or  promote  persons  for 
the  purpose  of  making  It  possible  to  conduct 
a  criterion-related  study;  and  do  not  require 
such  a  study  on  a  sample  of  less  than  thirty 
(30)  persons. 

(2)  ’There  should  be  a  review  of  Job  In¬ 
formation  to  determine  measures  of  work  be¬ 
haviors  or  performance  that  are  relevant  to 
the  Job  In  question.  ’These  measures  or  cri¬ 
teria  are  relevant  to  the  extent  that  they  rep¬ 
resent  critical  or  Important  Job  duties,  work 
behaviors  or  work  outcomes  as  developed 
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from  the  review  of  Job  information.  The  pos¬ 
sibility  of  bias  should  be  considered  both  in 
selection  of  the  measures  and  their  applica¬ 
tion.  In  view  of  the  possibility  of  bias  in  sub¬ 
jective  evaluations,  supervisory  rating  tech¬ 
niques  should  be  carefully  developed.  All  cri¬ 
teria  need  to  be  examined  for  freedom  from 
factors  which  would  unfairly  alter  scores  of 
members  of  any  group.  The  rtlevance  of  cri¬ 
teria  and  their  freedom  from  bias  are  of  par¬ 
ticular  concern  when  there  are  significant 
differences  in  measures  of  Job  performance 
for  different  groups. 

i(3)  Proper  safeguards  should  be  taken  to 
Insure  that  scores  on  selection  procedures  do 
not  enter  into  any  Judgments  of  employee 
adequacy  that  are  to  be  used  as  criterion 
measures.  Criteria  may  consist  of  measures 
other  than  work  proficiency  Including,  but 
not  limited  to  length  of  service,  regularity  of 
attendance,  training  time  or  properly  meas¬ 
ured  success  in  Job  relevant  training.  Meas¬ 
ures  of  training  success  based  upon  pencil 
and  paper  tests  will  be  closely  reviewed  for 
Job  relevance.  Whatever  criteria  are  used 
should  represent  Important  or  critical  work 
behaviors  or  work  outcomes.  Job  behaviors 
including  but  not  limited  to  production  rate, 
error  rate,  tardiness,  absenteeism  and  turn¬ 
over,  may  be  used  as  criteria  without  a  full 
Job  analysis  if  the  user  can  show  the  impor¬ 
tance  of  the  criterion  to  the  particular  em¬ 
ployment  context.  A  standardized  rating  of 
overall  work  performance  may  be  utilized 
where  a  study  of  the  Job  shows  that  it  is  an 
appropriate  criterion. 

(4)  The  sample  subjects  should  insofar  as 
feasible  be  representative  of  the  candidates 
normally  available  in  the  relevant  labor  mar¬ 
ket  for  the  Job  or  Jobs  in  question,  and 
should  insofar  as  feasible  include  the  racial, 
ethnic  and  sex  groups  normally  available  in 
the  relevant  Job  market.  Where  samples  are 
combined  or  compared,  attention  should  be 
given  to  see  that  such  samples  are  compara¬ 
ble  in  terms  of  the  actual  Job  they  perform, 
the  length  of  time  on  the  Job  where  time  on 
the  Job  Js  likely  to  affect  performance  and 
other  relevant  factors  likely  to  affect  validity 
differences;  or  that  these  factors  are  included 
in  the  design  of  the  study  and  their  effects 
identified. 

(5)  The  degree  of  relationship  between  se¬ 
lection  procedure  scores  and  criterion  meas¬ 
ures  should  be  examined  and  computed, 
using  professionally  acceptable  statistical 
procedures.  Generally,  a  selection  procedure 
is  considered  related  to  the  criterion,  for  the 
purposes  of  these  guidelines,  when  the  rela¬ 
tionship  between  performance  on  the  proce¬ 
dure  and  performance  on  the  criterion  meas¬ 
ure  is  statistically  significant  at  the  .05  level 
of  significance,  which  means  that  it  is  suffi¬ 
ciently  high  as  to  have  a  probability  of  no 
more  than  one  (1)  in  twenty  (20)  to  have 
occurred  by  chance.  Absence  of  a  statisti¬ 
cally  significant  relationship  between  a  se¬ 
lection  procedure  and  Job  performance 
should  not  necessarily  discourage  other  in¬ 
vestigations  of  the  validity  of  that  selection 
procedure. 

Users  should  evaluate  each  selection  pro¬ 
cedure  to  assure  that  it  is  appropriate  for 
operational  use.  Generally,  if  other  factors 
remain  the  same,  the  greater  the  magnitude 
of  the  relationship  (e.g.,  correlation  coeffi¬ 
cient)  between  performance  on  a  selection 
procedure  and  one  or  more  criteria  of  per¬ 
formance  on  the  Job,  and  the  greater  the  im¬ 
portance  or  number  of  aspects  of  Job  per¬ 
formance  covered  by  the  criteria,  the  more 
likely  it  is  that  the  procedure  will  be  appro¬ 
priate  for  use.  Reliance  upon  a  selection 
procedure  which  is  slvnificantly  related  to 
a  criterion  measure,  but  which  is  based  upon 
a  study  involving  a  large  number  of  sub¬ 
jects  and  has  a  low  correlation  coefficient 
will  be  subject  to  close  review  if  it  has  a 
large  adverse  impact.  Sole  reliance  upon  a 


single  selection  instrument  which  is  related 
to  only  one  of  many  Job  duties  or  aspects  of 
Job  performance  will  also  be  subject  to  close 
review.  The  appropriateness  of  a  selection 
procedure  is  best  evaluated  In  each  particu¬ 
lar  situation  and  there  are  no  minimum  cor¬ 
relation  coefficients  applicable  to  all  employ¬ 
ment  situations.  In  determining  whether  a 
selection  procedure  is  appropriate  for  oper¬ 
ational  use  the  following  considerations 
should  also  be  taken  into  account:  the  de¬ 
gree  of  adverse  Impact  of  the  procedure,  the 
availability  of  other  selection  procedm^s  of 
greater  or  substantially  equal  validity;  and 
the  need  of  an  employer,  required  by  law  or 
regulation  to  follow  merit  principles,  to  have 
an  objective  system  of  selection. 

(6)  Users  should  avoid  reliance  upon  tech¬ 
niques  which  tend  to  overestimate  validity 
findings  as  a  result  of  capitalization  on 
chance  unless  an  appropriate  safeguard  is 
taken.  Reliance  upon  a  few  selectirn  pro¬ 
cedures  or  criteria  of  successful  Job  perform¬ 
ance,  when  many  selection  procedures  or 
criteria  of  performance  have  been  studied, 
or  the  use  of  optimal  statistical  weights  for 
selection  procedures  computed  in  one  sample, 
are  techniques  which  tend  to  Infiate  validity 
estimates  as  a  result  of  chance.  Use  of  a 
large  sample  is  one  safeguard;  cross-valida¬ 
tion  is  another. 

(7)  Fairness  of  the  sele'ition  procedure. 
1.  When  members  of  one  racial,  ethnic,  or  sex 
group  characteristically  obtain  lower  scores 
on  a  selection  procedure  than  members  of 
another  group,  and  the  differences  are  not 
refiected  in  differences  in  measures  of  Job 
performance,  use  of  the  selection  procedure 
may  unfairly  deny  rpportunltles  to  members 
of  the  group  that  obtains  the  lower  scores. 

il.  Where  a  selection*  procedure  results  in 
an  adverse  Impact  on  a  racial,  ethnic  or  sex 
group  identified  in  accordance  with  the  clas¬ 
sifications  set  forth  in  §  4  above  and  that 
group  is  a  significant  factor  in  the  relevant 
labor  market,  the  user  generally  should  in¬ 
vestigate  the  possible  existence  of  unfairness 
for  that  group  if  it  is  technically  feasible  to 
do  so. 

The  greater  the  reverity  of  the  adverse  im¬ 
pact  on  a  group,  the  greater  the  need  to  in¬ 
vestigate  the  possible  existence  of  unfair¬ 
ness.  Where  the  weight  of  evidence  from  other 
studies  shows  that  the  selection  procedure 
is  a  fair  predictor  for  the  group  in  question 
and  for  the  same  or  similar  Jobs,  such  evi¬ 
dence  may  be  relied  on  in  connection  with 
the  selection  procedure  at  issue  and  may  be 
combined  with  data  from  the  present  study; 
however,  where  the  severity  of  adverse  im¬ 
pact  on  a  group  is  significantly  greater  than 
in  the  other  studies  referred  to,  a  user  may 
not  rely  on  such  other  studies. 

iii.  Users  conducting  a  study  of  fairness 
should  review  the  A  PA  Standards  regarding 
Investigation  of  possible  bias  in  testing.  An 
investigation  of  fairness  of  a  selection  pro¬ 
cedure  depends  on  both  evidence  of  validity 
and  the  manner  in  which  the  selection  pro¬ 
cedure  is  to  be  used  in  a  particular  employ¬ 
ment  context.  Fairness  of  a  selection  pro¬ 
cedure  cannot  necessarily  be  specified  in  ad¬ 
vance  without  Investigating  these  factors. 
Investigation  of  fairness  of  a  selection  pro¬ 
cedure  in  samples  where  the  range  of  scores 
on  selection  procedures  or  criterion  measures 
is  severely  restricted  for  any  subgroup  sam¬ 
ple  (as  compared  to  other  subgroup  sam¬ 
ples)  may  produce  misleading  evidence  of 
unfairness.  That  factor  should  accordingly 
be  taken  into  account  In  conducting  such 
studies  and  before  reliance  is  placed  on  the 
results. 

iv.  If  unfairness  is  demonstrated  through 
a  showing  that  members  of  a  particular 
group  perform  better  or  poorer  on  the  Job 
than  their  scores  on  the  selection  procedure 
would  indicate  through  comparison  with 
how  members  of  other  groups  perform,  the 


user  may  either  revise  or  replace  the  selec¬ 
tion  Instrument  in  accordance  with  these 
guidelines,  or  may  continue  to  use  the  selec¬ 
tion  Instrument  operationally  with  appropri¬ 
ate  revisions  in  its  use  to  assure  compat¬ 
ibility  between  the  probability  of  success¬ 
ful  Job  performance  and  the  probability  of 
being  selected. 

V.  In  addition  to  the  general  conditions 
needed  for  technical  feasibility  for  the  con¬ 
duct  of  a  criterion-related  study  (see  S  14(J), 
below)  an  investigation  of  fairness  requires 
the  following: 

(1)  A  sufficient  number  of  persons  in  each 
group  for  findings  of  statistical  significance. 
These  guidelines  do  not  require  a  user  to 
hire  or  promote  persons  on  the  basis  of 
group  classifications  for  the  purpose  of  mak¬ 
ing  it  possible  to  conduct  a  study  of  fair¬ 
ness;  and  do  not  require  a  user  to  conduct 
a  study  of  fairness  on  a  sample  of  less  than 
thirty  (30)  persons  for  each  group  Involved 
in  the  study. 

(2)  The  samples  for  each  group  should  be 
comparable  in  terms  of  the  actual  Job  they 
perform,  length  of  time  on  the  Job  where 
time  on  the  Job  is  likely  to  affect  perform¬ 
ance,  and  other  relevant  factors  likely  to  af¬ 
fect  validity  differences;  or  such  factors 
should  be  included  in  the  design  of  the  study 
and  their  effects  identified. 

Vi.  If  a  study  of  fairness  should  otherwise 
be  performed,  but  is  not  technically  feasible, 
the  use  of  a  selection  procedure  which  has 
otherwise  met  the  validity  standards  of 
these  guidelines  will  be  considered  In  ac¬ 
cord  with  these  guidelines,  unless  the  tech¬ 
nical  infeasibility  resulted  from  discrimina¬ 
tory  emoloyment  practices  which  are  demon¬ 
strated  by  facts  other  than  past  failure  to 
conform  with  requirements  for  validation 
of  selection  procedures.  However,  when  it  be¬ 
comes  technically  feasible  for  the  user  to 
perform  a  study  of  fairness  and  such  a  study 
is  otherwise  called  for,  the  user  should  con¬ 
duct  the  study  of  fairness. 

c.  Content  validity.  (1)  There  should  be  a 
definition  of  a  performance  domain  or  the 
performance  domains  with  respect  to  the 
Job  in  question.  Performance  domains  may 
be  defined  through  Job  analysis,  analysis  of 
the  work  behaviors  or  activities,  or  by  the 
pooled  Judgments  of  persons  having  knowl¬ 
edge  of  the  Job.  Performance  domains  should 
be  defined  on  the  basis  of  competent  in¬ 
formation  about  Job  tasks  and  responsibil¬ 
ities.  Performance  domains  include  critical 
or  Important  work  behaviors,  work  products, 
work  activities.  Job  duties,  or  the  knowl¬ 
edges,  skills  or  abilities  shown  to  be  neces¬ 
sary  for  performance  of  the  duties,  behaviors, 
activities  or  the  production  of  work.  Where 
a  performance  domain  has  been  defined  as  a 
knowledge,  skill  or  ability,  that  knowledge 
skill  or  ability  must  be  used  in  Job  behavior. 
A  selection  procedure  based  on  Inferences 
about  psychological  processes  cannot  be 
supoorted  by  content  validity  alone.  Thus 
content  validity  by  Itself  is  not  an  appro¬ 
priate  validation  strategy  for  intelligence, 
aptitude,  personality  or  Interest  tests.  Cion- 
tent  validity  is  also  not  an  appropriate  stra¬ 
tegy  when  the  selection  procedure  Involves 
knowledges,  skills  or  abilities  which  an 
employee  will  be  expected  to  learn  on  the 
Job. 

(2)  If  a  higher  score  on  a  content  valid 
selection  procedure  can  be  exoected  to  result 
In  better  Job  performance  the  results  may 
be  used  to  rank  persons  who  score  above 
minimum  levels.  Where  a  selection  procedure 
supported  solely  by  content  validity  is  used 
to  rank  Job  candidates,  the  performance 
domain  should  Include  those  aspects  of  per¬ 
formance  which  differentiate  among  levels 
of  Job  performance. 

(3)  A  selection  procedure  which  is  a  repre¬ 
sentative  sample  of  a  performance  domain 
of  the  Job  as  defined  in  accordance  with  sub- 
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section  (1)  above,  Is  a  content  valid  proce¬ 
dure  for  that  domain.  Where  the  domain  or 
domains  measured  are  critical  to  the  Job, 
or  constitute  a  substantiai  proportion  of  the 
Job,  the  selection  procedure  will  be  con¬ 
sidered  to  be  content  valid  for  the  Job.  The 
reliability  of  selection  procedures  Justified 
on  the  basis  of  content  validity  should  be  a 
matter  of  concern  to  the  user.  Whenever  it  is 
feasible  to  do  so,  appropriate  statistical  esti¬ 
mates  should  be  made  of  the  reliability  of 
the  selection  procedures. 

(4)  A  demonstration  of  the  relationship 
between  the  content  of  the  selection  proce¬ 
dure  and  the  performance  domain  of  the  Job 
is  critical  to  content  validity.  Content  valid¬ 
ity  may  be  shown  if  the  knowledges,  skills  or 
abilities  demonstrated  in  and  measured  by 
the  selection  procedure  are  substantially  the 
same  as  the  knowledges,  skills  or  abilities 
shown  to  be  necessary  for  Job  performance. 
The  closer  the  content  of  the  selection  proce¬ 
dure  is  to  actual  work,samples,  behaviors  or 
activities,  the  stronger  is  the  basis  for  show¬ 
ing  content  validity.  The  need  for  careful 
documentation  of  the  relationship  between 
the  performance  domain  of  the  selection 
procedure  and  that  of  the  Job  increases  as 
the  content  of  the  selection  procedure  less 
resembles  that  of  the  Job  performance  do¬ 
main. 

(5)  A  requirement  for  specific  prior  train¬ 
ing  or  for  work  experience  based  on  con¬ 
tent  validity,  including  a  specification  of 
level  or  amount  of  training  or  experience, 
should  be  Justified  on  the  basis  of  the  rela¬ 
tionship  between  the  content  of  the  training 
or  experience  and  the  performance  domain 
of  the  Job  for  which  the  training  or  experi¬ 
ence  is  to  be  required. 

(6)  If  a  selection  procedure  is  supported 
solely  on  the  basis  of  content  validity,  it 
may  be  used  operationally  if  it  represents 
a  critical  performance  domain  or  a  substan¬ 
tial  proportion  of  the  performance  domains 
of  the  Job. 

d.  Construct  validity.  Construct  validity 
is  a  more  complex  strategy  than-  either  cri¬ 
terion-related  or  content  validity.  According¬ 
ly,  users  choosing  to  validate  a  selection 
procedure  by  use  of  this  strategy  should  be 
careful  to  follow  professionally  accepted 
standards,  such  as  those  contained  in  the 
APA  Standards  and  the  standard  text  books 
and  Journals. 

(1)  There  should  be  a  Job  analysis.  This 
Job  analysls.8hould  result  in  a  determination 
of  the  constructs  that  underlie  successful 
performance  of  the  important  dr  critical  du¬ 
ties  of  the  Job. 

(2)  A  selection  procedure  should  be  se¬ 
lected  or  developed  which  measures  the 
construct (s)  identified  in  accord  with  sub- 
para|;raph  (1)  above. 

(3)  A  selection  procedure  may  be  used 
operationally  if  the  standards  of  subpara¬ 
graphs  (1)  and  (2)  are  met  and  there  is  suffi¬ 
cient  empirical  research  evidence  showing 
that  the  procedure  is  validly  related  to  per¬ 
formance  of  critical  Job  duties.  Normally, 
sufficient  empirical  research  evidence  would 
take  the  form  of  one  or  more  criterion  related 
validity  studies  meeting  the  requirements  of 
§  12b.  See  also  second  sentence  of  §  12. 

(4)  Where  a  selection  procedure  satisfies 
the  standards  of  subsections  (1),  (2)  and  (3) 
above,  it  may  used  operationally  for  other 
Jobs  which  are  shown  by  an  appropriate  Job 
analysis  to  Include  the  same  construct(s)  as 
an  essential  element  in  Job  performance. 

Part  III. — Documentation  of  Validity 
Evidence 

I  13a.  For  each  selection  procedure  having^ 
an  adverse  Impact  (as  set  forth  in  5  4)  the* 
user  should  maintain  and  have  available  the 
data  on  which  the  adverse  Impact  determi¬ 
nation  was  made  and  one  of  the  following 
types  of  documentation  evidence: 


(1)  Documentation  evidence  showing  cri¬ 
terion  related  validity  of  the  selection  pro¬ 
cedure  (see  §  13b.  infra) . 

(2)  Documentation  evidence  showing  con¬ 
tent  validity  of  the  selection  procedure  (see 
§  13c.  infra) . 

(3)  Documentation  evidence  showing  con¬ 
struct  validity  of  the  selection  procedure 
(see  §  13d.  infra) . 

(4)  Documentation  evidence  from  other 
studies  showing  validity  of  the  selection  pro¬ 
cedure  in  the  user’s  facility  (see  §  13e.  infra) . 

(5)  Documentation  evidence  showing  what 
steps  were  taken  to  reduce  or  eliminate  ad¬ 
verse  impact,  why  validation  is  not  feasible 
or  not  appropriate  and  why  continued  use  of 
the  procedure  is  consistent  with  Federal  law. 

This  evidence  should  be  compiled  in  a 
reasonably  complete  and  organized  manner 
to  permit  direct  evaluation  of  the  validity 
of  the  selection  procedure.  Previously  written 
employer  or  consultant  reports  of  validity 
are  aceptable  if  they  are  complete  in  regard 
to  the  following  documentation  require¬ 
ments,  or  if  they  satisfied  requirements  of 
guidelines  which  were  in  effect  when  the 
study  was  completed.  If  they  are  not  com¬ 
plete,  the  required  additional  documenta¬ 
tion  should  be  appended.  If  necessary  in¬ 
formation  is  not  available  the  report  of  the 
validity  study  may  still  be  used  as  docu¬ 
mentation,  but  its  adequacy  will  be  evaluated 
in  terms  of  compliance  with  the  require¬ 
ments  of  these  guidelines. 

In  the  event  that  evidence  of  validity  is 
reviewed  by  an  enforcement  agency,  the  re¬ 
ports  completed  after  the  effective  date  of 
these  guidelines  are  expetced  to  use  one  of 
the  formats  set  forth  below.  Evidence  de¬ 
noted  by  use  of  the  word  “(ESSENTIAL)”  is 
considered  critical  and  reports  not  contain¬ 
ing  such  information  will  be  considered  in¬ 
complete.  Evidence  not  so  denoted  is  de¬ 
sirable,  but  its  absence  will  not  be  a  basis 
for  considering  a  report  incomplete. 

b.  Criterion-related  validity.  Reports  of 
criterion-related  validity  of  selection  pro¬ 
cedures  are  to  contain  the  following  in¬ 
formation: 

(1)  User{s),  and  Location (s)  and  Date(s) 
of  Study.  Dates  of  administration  of  selec¬ 
tion  procedures  and  collection  of  criterion 
data  and,  where  appropriate,  the  time  be¬ 
tween  collection  of  data  on  selection  pro¬ 
cedures  and  criterion  measures  should  be 
shown  (ESSENTIAL).  If  the  study  was  con¬ 
ducted  at  several  locations,  the  address  of 
each  location.  Including  city  and  state, 
should  be  shown. 

(2)  Problem  and  Setting.  An  explicit  de¬ 
finition  of  the  purpose  (s)  of  the  study  and 
the  circumstances  in  which  the  study  was 
conducted  should  be  provided.  A  description 
of  existing  selection  procedures  and  cut-off 
scores,  if  any,  should  be  provided. 

(3)  Review  of  Job  Information  or  Job 
Analysis.  Where  a  review  of  Job  information 
results  in  criteria  which  are  measures  other 
than  work  proficiency  (see  12b (3) ),  the  basis 
for  the  selection  of  these  criteria  should  be 
reported  (ESSENTIAL).  Where  a  Job  anal¬ 
ysis  is  required,  the  report  .should  include 
either:  (a)  the  Important  duties  performed 
on  the  Job  and  the  basis  on  which  such 
duties  were  determined  to  be  important,  such 
as  the  proportion  of  time  spent  on  the  re¬ 
spective  duties,  their  level  of  difficulty,  their 
freouency  of  performance,  the  consequences 
of  error,  or  other  appropriate  factors;  or  (b) 
the  knowledges,  skills,  abilities  and/or  other 
worker  characteristics  and  bases  on  which 
they  were  determined  to  be  Important  for 

'Job  performance  (ESSENTIAL).  Published 
descriptions  from  industry  sources  or  Vol¬ 
ume  I  of  the  Dictionary  of  Occupational 
Titles  Third  Edition,  United  States  Govern¬ 
ment  Printing  Office,  1965,  are  satisfactory  if 
they  adeouately  and  completely  describe  the 
Job.  If  appropriate,  a  brief  supplement  to  the 
published  description  should  be  provided. 


If  two  or  more  Jobs  are  grouped  for  a  valid¬ 
ity  study,  a  Justification  for  this  grouping, 
as  well  as  a  description  of  each  of  the  Jobs, 
should  be  provided  (ESSENTIAL). 

(4) .  Job  Titles  and  Codes.  It  is  desirable 
to  provide  the  user’s  Job  title(s)  for  the 
Job(s)  in  question  and  the  corresponding 
Job  tltle(s)  and  code(s)  from  United  States 
Employment  Service  Dictionary  of  Occupa¬ 
tional  Titles  Volumes  I  &  II.  Where  standard 
titles  and  codes  do  not  exist,  a  notation  to 
that  effect  should  be  made. 

(5)  Criteria.  A  full  description  of  all  cri¬ 
teria  on  which  data  were  collected,  includ¬ 
ing  a  rationale  for  selection  of  the  final 
criteria,  and  means  by  which  they  were  ob¬ 
served,  recorded,  evaluated  and  quantified, 
should  be  provided  (ESSENTIAL).  If  rating 
techniques  are  used  as  criterion  measures  the 
appraisal  form(s)  and  instructions  to  the 
rater (s)  should  be  Included  as  part  of  the 
validation  evidence  (ESSENTIAL). 

6)  Sample.  A  description  of  how  the  re¬ 
search  sample  was  selected  should  be  in¬ 
cluded  (ESSENTIAL).  The  racial,  ethnic  and 
sex  composition  of  the  sample  should  be 
described.  Including  the  size  of  each  sub¬ 
group  (ESSENTIAL);  Racial  and  ethnic  clas¬ 
sifications  should  be  those  set  forth  in  §  4a 
above.  A  description  of  how  the  research 
sample  compares  with  the  racial,  ethnic  and 
sex  composition  of  the  relevant  labor 
market  is  also  desirable.  Where  data 
are  available,  the  racial,  ethnic  and  sex  com¬ 
position  of  current  applicants  should  also 
be  desirable.  Descriptions  of  educational 
levels,  length  of  service,  and  age  are  also 
desirable. 

(7)  Selection  Procedure.  Any  measure,  com¬ 
bination  of  measures,  or  procedures  used  as  a 
basis  for  employment  decisions  should  be 
completely  and  explicitly  described  or  at¬ 
tached  (ESSENTIAL).  If  commercially  avail¬ 
able  selection  procedures  are  used,  they 
should  be  described  by  title,  form,  and  pub¬ 
lisher  (ESSENTIAL).  Reports  of  reliability 
estimates  and  how  they  were  established  are 
desirable.  A  rationale  for  choosing  the  selec¬ 
tion  procedures  investigated  in  the  study 
should  be  included. 

(8)  Techniques  and  Results.  Methods  used 
in  analyzing  data  should  be  described  (ES¬ 
SENTIAL).  Measures  of  central  tendency 
(e.g.,  means)  and  measures  of  di.sperslon 
(e.g.,  standard  deviations  and  ranges)  for  all 
selection  procedures  and  all  criteria  should 
be  reported  for  all  relevant  racial,  ethnic  and 
sex  subgroups  (ESSENTIAL).  Statistical  re¬ 
sults  should  be  organized  and  presented  in 
tabular  or  graphical  form,  by  racial,  ethnic 
and/or  sex  subgroups  (ESSENTIAL) .  All  se¬ 
lection  procedure-criterion  relationships  in¬ 
vestigated  should  be  reported,  including  their 
magnitudes  and  directions  (ESSENTIAL). 
Statements  regarding  the  statistical  signifi¬ 
cance  of  results  should  be  made  (ESSEN¬ 
TIAL). 

Any  statistical  adjustments,  such  as  for 
less  than  perfect  reliability  or  for  restriction 
of  score  range  in  the  selection  procedure  or 
criterion,  or  both,  should  be  described;  and 
uncorrected  correlation  coefficients  should 
also  be  shown  (ESSENTIAL).  Where  the  sta¬ 
tistical  technique  used  categorizes  continu¬ 
ous  data,  such  as  biserial  correlation  and  the 
phi  coefficient,  the  categories  and  the  bases 
on  which  they  were  determined  should  be 
described  (ESSENTIAL).  Studies  of  test  fair¬ 
ness  should  be  included  where  called  for  by 
the  requirements  of  §  12b(7)  (ESSENTIAL). 
These  studies  should  Include  the  rationale  by 
which  a  selection  procedure  was  determined 
to  be  fair  to  the  group  (s)  in  question.  Where 
test  fairness  has  been  demonstrated  on  the 
basis  of  other  studies,  a  bibliography  of  the 
relevant  studies  should  be  Included  (ESSEN¬ 
TIAL).  If  the  bibliography  includes  unpub¬ 
lished  studies,  copies  of  these  studies,  or  ade¬ 
quate  abstracts  or  summaries,  should  be  at- 
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tached  (ESSENTIAL).  Where  revisions  have 
been  made  in  a  selection  procedure  to  as¬ 
sure  compatibility  between  successful  Job 
performance  and  the  probability  of  being  se¬ 
lected,  the  studies  underlying  such  revisions 
should  be  Included  (ESSENTIAL). 

(9)  Uses  and  Applications.  A  description  of 
the  way  in  which  each  selection  procedure  is 
to  be  used  (e.g.,  as  a  screening  device  with  a 
cut-off  score  or  combined  with  other  proce¬ 
dures  in  a  battery)  and  application  of  the 
procedure  (e.g.,  selection,  transfer,  promo¬ 
tion)  should  be  provided  (ESSENTIAL).  If 
weights  are  assigned  to  different  parts  of  the 
selection  procedure,  these  weights  and  the 
validity  of  the  weighted  composite  should 
be  reported  (ESSENTIAL). 

(10)  Cut-off  Scores.  Where  cut-off  scores 
are  to  be  used,  both  the  cut-off  scores  and 
the  way  in  which  they  were  determined 
should  be  described  (ESSENTIAL). 

(11)  Source  Data.  Each  user  should  main¬ 
tain  records  showing  all  pertinent  informa¬ 
tion  about  individual  sample  members  in 
studies  involving  the  validation  of  selection 
procedures.  These  records  (exclusive  of 
names  and  social  security  number)  should 
be  made  available  upon  request  of  a  com¬ 
pliance  agency.  These  data  should  Include 
selection  procedure  scores,  criterion  scores, 
age,  sex,  minority  group  status,  and  experi¬ 
ence  on  the  specific  job  on  which  the  valida¬ 
tion  study  was  conducted  and  may  also  in¬ 
clude  such  things  as  education,  training,  and 
prior  job  experience.  If  the  user  chooses  to 
Include,  along  with  a  report  on  validation, 
a  worksheet  showing  the  pertinent  informa¬ 
tion  about  the  individual  sample  members, 
specific  Identifying  Information  such  as 
name  and  social  security  number  should  not 
be  shown.  Inclusion  of  the  worksheet  with 
the  validity  report  is  encouraged  In  order 
to  avoid  delays. 

(12)  Contact  Person.  It  Is  desirable  for  the 
user  to  set  forth  the  name,  mailing  address, 
and  telephone  number  of  the  individual  who 
may  be  contacted  for  further  Information 
about  the  validity  study. 

c.  Content  Validity.  Reports  of  content 
validity  of  selection  procedures  are  to  con¬ 
tain  the  following  Information: 

(1)  Definition  of  Performance  Domain.  A 
full  description  should  be  provided  for  the 
basis  on  which  a  performance  domain  Is  de¬ 
fined  (ESSENTIAL).  A  complete  and  com¬ 
prehensive  definition  of  the  performance  do¬ 
main  should  also  be  provided  (ESSENTIAL). 
The  domain  should  be  defined  on  the  basis 
of  competent  information  about  job  tasks 
and  responsibilities  (ESSENTIAL).  Where 
the  performance  domain  Is  defined  In  terms 
of  knowledges,  skills,  or  abilities,  there 
should  be  an  operational  definition  of  each 
knowledge,  skill  or  ability  and  a  complete 
description  of  Its  relationship  to  job  duties, 
behaviors,  activities,  or  work  products 
(ESSENTIAL). 

(2)  Job  Title  and  Code.  It  Is  desirable  to 
provide  the  user’s  job  tltle(s)  and  the  cor¬ 
responding  job  title(s)  and  code(s)  from  the 
United  States  Employment  Service  Diction¬ 
ary  of  Occupational  Titles  Volumes  I  &  II. 
Where  standard  titles  and  codes  do  not  ex¬ 
ist,  a  notation  to  that  effect  should  be  made. 

(3)  Selection  Procedures.  Selection  pro¬ 
cedures  including  those  constructed  by  or  for 
the  user,  specific  training  requirements,  com¬ 
posites  of  selection  procedures,  and  any  other 
procedure  for  which  content  validity  Is  as¬ 
serted  should  be  completely  and  explicitly 
described  or  attached  (ESSENTIAL).  If 
commercially  available  selection  procedures 
are  used,  they  should  be  described  by  title, 
form,  and  publisher  (ESSENTIAL).  Where 
the  performance  domain  Is  defined  In  terms 
of  knowledges,  skills  or  abilities,  evidence 
that  the  selection  procedure  measures  those 


knowledges,  skills  or  abilities  should  be  pro¬ 
vided  (ESSENTIAL). 

(4)  -Techniques  and  Results.  The  method 
by  which  the  correspondence  between  the 
content  of  the  selection  procedure  and  the 
job  performance  domaln(s)  was  established 
and  the  relative  emphasis  given  to  various 
aspects  of  the  content  of  the  selection  pro¬ 
cedure  as  derived  from  the  performance  do- 
maln(s)  should  be  described  (ESSENTIAL). 
If  any  steps  were  taken  to  reduce  adverse 
racial,  ethnic,  or  sex  Impact  In  the  content 
of  the  procedure  or  In  its  administration, 
these  steps  should  be  described.  Establish¬ 
ment  of  time  limits.  If  any.  and  how  these 
limits  are  related  to  the  speed  with  which 
duties  must  be  performed  on  the  job,  should 
be  explained.  “The  adequacy  of  the  sample 
coverage  of  the  performance  domain  should 
be  described  as  precisely  as  possible.  Measures 
of  central  tendency  (e.g.,  means)  and  meas¬ 
ures  of  dispersion  (e.g.,  standard  deviations) 
should  be  reported  for  all  selection  proce- 
dimes  as  appropriate.  Such  reports  should  be 
made  for  all  relevant  racial,  ethnic,  and  sex 
subgroups,  at  least  on  a  statistically  reliable 
sample  basis. 

(5)  Uses  and  Applications.  A  description  of 
the  way  In  which  each  selection  procedure  Is 
to  be  used  (e.g.,  as  a  screening  device  with  a 
cut-off  score  or  combined  with  other  proce¬ 
dures  in  a  battery)  and  the  application  of  the 
procedure  (e.g.,  selection,  transfer,  promo¬ 
tion)  should  be  provided  (ESSENTIAL). 

(6)  Cut-off  Scores  The  rationale  for  min¬ 
imum  scores.  If  used,  should  be  provided  (ES¬ 
SENTIAL)  .  If  the  selection  procedure  Is  used 
to  rank  Individuals  above  minimum  levels,  or 
If  preference  Is  given  to  Individuals  who  score 
significantly  above  the  minimum  levels,  a 
rationale  for  this  procedure  should  be  pro¬ 
vided  (ESSENTIAL). 

(7)  Contact  person.  It  is  desirable  for  the 
employer  to  set  forth  the  name,  mailing 
address  and  telephone  number  of  the  in¬ 
dividual  who  may  be  contacted  for  further 
information  about  the  validation  study. 

(d)  Construct  Validity.  Reports  of  con¬ 
struct  validity  of  selection  procedures  are 
to  contain  the  following  Information: 

(1)  Construct  Definition.  A  ejear  definition 
of  the  construct  should  be  provided,  ex¬ 
plained  In  terms  of  empirically  observable 
behavior.  Including  levels  of  construct  per¬ 
formance  relevant  to  the  job(s)  for  which 
the  selection  procedure  Is  to  be  used 
(ESSENTIAL). 

(2)  Job  Analysis.  The  job  analysis  should 
show  how  the  constructs  underlying  success¬ 
ful  job  performance  of  Important  or  critical 
duties  were  determined  (ESSENTIAL).  The 
job  analysis  should  provide  evidence  of  the 
linkage  between  the  construct  and  the  Im¬ 
portant  duties  of  the  job  and  how  this  link¬ 
age  was  determined  (ESSENTIAL). 

(3)  Job  Titles  and  Codes.  It  Is  desirable 
to  provide  the  selection  procedure  user’s  job 
tltle(s)  for  the  job(s)  in  question  and  the 
corresponding  job  tltle(s)  and  code(s)  from 
the  United  States  Emplo3mient  Service  Dic¬ 
tionary  of  Occupational  Titles.  Volumes  I  and 
II.  Where  standard  titles  and  codes  do  not 
exist,  a  notation  to  that  effect  should  be 
made. 

(4)  Selection  Procedure.  The  selection  pro¬ 
cedure  used  as  a  measure  of  the  construct 
should  be  completely  and  explicitly  described 
or  attached  (ESSENTIAL).  If  commercially 
available  selection  procedures  are  used,  they 
should  be  Identified  by  title,  form  and  pub¬ 
lisher  (ESSENTIAL).  TTie  evidence  demon¬ 
strating  that  the  selection  procedure  Is  In 
fact  a  proper  measure  of  the  construct 
should  be  Included  (ESSENTIAL).  Reports 
of  reliability  estimates  and  how  they  were 
established  are  desirable. 

(5)  Anchoring.  The  empirical  evidence 
showing  that  performance  on  the  selection 


procedure  Is  validly  related  to  performance 
of  critical  job  duties  should  be  Included 
(ESSENTIAL) . 

(6)  Uses  and  applications.  A  description  of 
the  way  In  which  each  selection  procedure  is 
to  be  used  (e.g.,  as  a  screening  device  with  a 
cut-off  score  or  combined  with  other  proce¬ 
dures  In  a  battery)  and  application  of  the 
procedure  (e.g.,  selection,  transfer,  promo¬ 
tion)  should  be  provided  (essential).  If 
weights  are  assigned  to  different  parts  of  the 
selection  procedure,  these  weights  (and  the 
validity  of  the  weighted  composite)  should 
be  reported  (essential). 

(7)  Cut-off  scores.  Where  cut-off  scores  are 
to  be  used,  both  the  cut-off  scores  and  the 
way  in  which  they  were  determined  should 
be  described  (essential). 

(8)  Source  data.  Each  user  should  maintain 
records  showing  all  pertinent  information 
about  individual  sample  members  In  studies 
Involving  the  validation  of  selection  proce¬ 
dures.  These  records  (exclusive  of  names  and 
social  security  number)  should  be  made 
available  upon  request  of  a  compliance 
agency.  These  data  should  Include  selection 
procedure  scores,  criterion  scores,  age,  sex, 
minority  group  status,  and  experience  on  the 
specific  job  minority  group  status,  and  ex¬ 
perience  on  the  specific  job  on  which  the 
validation  study  was  conducted  and  may  also 
include  such  things  as  education,  training, 
and  prior  job  experience.  If  the  user  chooses 
to  include,  along  with  a  report  on  validation, 
a  worksheet  showing  the  pertinent  Informa¬ 
tion  about  the  Individual  sample  members, 
specific  Identifying  Information  such  as  name 
and  social  security  number  should  not  be 
shown.  Inclusion  of  the  worksheet  with  the 
validity  report  Is  encouraged  In  order  to 
avoid  delays. 

(9)  Contact  person.  It  Is  desirable  for  the 
user  to  set  forth  the  name,  mailing  address, 
and  telephone  number  of  the  Individual  who 
may  be  contacted  for  further  information 
about  the  validity  study, 

e.  Evidence  of  validity  from  other  studies. 
When  validity  of  a  selection  procedure  Is  sup¬ 
ported  by  studies  not  done  by  the  user,  the 
evidence  from  the  original  study  or  studies 
should  be  compiled  in  a  manner  similar  to 
that  required  In  the  anproprlate  section  ol 
this  I  13  above.  In  addition,  the  following 
evidence  should  be  supplied : 

(I)  Evidence  from  criterion-related  valid¬ 
ity  studies — (1)  Job  information.  A  descrip¬ 
tion  of  the  Important  duties  of  the  user’s 
job  and  the  ba^is  on  which  the  duties  were 
determined  to  be  Important  should  be  pro¬ 
vided  (essential).  A  full  description  of  the 
basis  for  determining  that  these  Important 
job  duties  are  sufficiently  similar  to  the 
duties  of  the  job  In  the  original  study  (or 
studies)  to  warrant  use  of  the  selection  pro¬ 
cedure  In  the  new  situation  should  be  pro¬ 
vided  (essential). 

(II)  Relevance  of  criteria.  A  full  descrip¬ 
tion  of  the  basis  on  which  the  criteria  used 
In  the  original  studies  are  determined  to  be 
relevant  for  the  user  should  be  provided  (es¬ 
sential)  . 

(III)  Other  variables.  The  similarity  of  Im¬ 
portant  applicant  pool/sample  characteris¬ 
tics  reported  In  the  original  studies  to  those 
of  the  user  should  be  described  (essential). 
A  description  of  the  comparison  between 
the  race  and  sex  composition  of  the  user’s 
relevant  labor  market  and  the  sample  in  the 
original  validity  studies  should  be  provided 
(essential). 

(Iv)  Use  of  the  selection  procedure.  A  full 
description  should  be  provided  showing  that 
the  use  to  be  made  of  the  selection  proce¬ 
dure  Is  consistent, with  the  findings  of  the 
original  validity  studies  (essential). 

(v)  Bibliography.  A  bibliography  of  re¬ 
ports  of  validity  of  the  selection  procedure 
for  the  job  or  jobs  In  question  should  be  pro- 
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vlded  (essential) .  Where  any  of  the  studies 
included  an  Investigation  of  test  fairness,  the 
results  of  this  investigation  should  be  pro¬ 
vided  (essential) .  Copies  of  repcwts  published 
in  Journals  that  are  not  commonly  avail¬ 
able  should  be  described  in  detail  or  attached 
(essential) .  Where  a  user  is  relying  upon  un¬ 
published  studies,  a  reasonable  effort  should 
be  made  to  obtain  these  studies.  If  these  un¬ 
published  studies  are  the  sole  source  of  valid¬ 
ity  evidence  they  should  be  described  in  de¬ 
tail  or  attached  (essential).  If  these  studies 
are  not  available,  the  name  and  address  of 
the  source,  an  adequate  abstract  or  summary 
of  the  validity  study  and  data,  and  a  con¬ 
tact  person  in  the  source  organization  should 
be  provided  (essential). 

(2)  Evidence  from  content  validity 
studies — (1)  Similarity  of  Performance 
Domains.  A  full  description  should  be  pro¬ 
vided  of  the  similarity  between  the  perform¬ 
ance  domain  in  the  user’s  Job  and  the  per¬ 
formance  domain  measured  by  a  selection 
procedure  developed  and  shown  to  be  con¬ 
tent  valid  by  another  user  (essential).  The 
basis  for  determining  this  similarity  should 
be  explicitly  described  (essential). 

(3)  Evidence  from  Construct  Validity 
Studies — (i)  Uniformity  of  construct.  A  full 
description  should  be  provided  of  the  basis 
for  determining  that  the  construct  identified 
as  underlying  successful  Job  performance  by 
the  user’s  Job  analysis  is  the  same  as  the 
construct  measured  by  the  selection  proce¬ 
dure  (essential). 

Part  IV. — lDefinitions 

§  14  The  following  definitions  shall  apply 
throughout  these  guidelines:  (a)  Ability: 
The  present  observable  competence  to  per¬ 
form  a  function. 

(b)  Adverse  Impact:  Defined  in  §  4  of  these 
guidelines. 

(c)  Employer:  Any  employer  subject  to 
the  provisions  of  the  Civil  Rights  Act  of  1964, 
as  amended,  including  state  or  local  govern¬ 
ments  and  any  Federal  agency  subject  to  the 
provisions  of  Sec.  717  of  the  Civil  Rights 
Act  of  1964,  as  amended,  and  any  Federal 
contractor  or  subcontractor  or  federally  as¬ 
sisted  construction  contractor  or  subcontrac¬ 
tor  covered  by  Executive  Order  11246,  as 
amended. 

(d)  Employment  agency:  Any  employ¬ 
ment  agency  subject  to  the  provisions  of  the 
Civil  Rights  Act  of  1964,  as  amended. 

(e)  Labor  organization:  Any  labor  orga¬ 
nization  subject  to  the  provisions  of  the 
Civil  Rights  Act  of  1964,  as  amended,  and 
any  committee  controlling  apprenticeship  or 
other  training. 

(e)  Enforcement  agency:  Any  agency  of 
the  executive  branch  of  the  Federal  Govern¬ 
ment  which  adopts  these  guidelines  for 
purposes  of  the  enforcement  of  the  equal 
employment  opportunity  laws  or  which  has 
responsibility  for  securing  compliance  and 
them. 

(f)  Labor  organization:  Any  labor  orga¬ 
nization  subject  to  the  provisions  of  the 
Civil  Rights  Act  of  1964,  as  amended,  and 
any  committee  controlling  apprenticeship  or 
other  training. 

(g)  Racial,  sex  or  ethnic  group:  Any  group 
of  persons  identifiable  bn  the  grounds  of 
race,  color,  religion,  sex  or  national  origin. 

(h)  Selection  procedure:  Any  measure, 
combination  of  measures,  or  procedure,  other 
than  a  bona  fide  seniority  system,  used  as  a 
basis  for  any  employment  decision.  Selec¬ 
tion  procedures  Include  the  full  rahge  of 
assessment  techniques  from  traditional  paper 
and  pencil  tests,  performance  tests,  training 
programs  or  probationary  periods  and  phys¬ 
ical,  education  and  work  experience  re¬ 
quirements  through  Informal  or  casual  in¬ 
terviews  and  unscored  application  forms. 


(i)  Selection  Rate — ^The  proportion  of  ap¬ 
plicants  or  candidates  who  are  hired,  pro¬ 
moted  or  otherwise  selected. 

(J)  Technical  feasibility:  The  existence 
of  conditions  permitting  the  conduct  of 
meaningful  criterion  related  validity  studies. 
These  conditions  include:  (a)  an  adequate 
sample  of  persons  available  for  the  study  to 
achieve  findings  of  statistical  significance; 

(b)  having  or  being  able  to  obtain  a  suffi¬ 
cient  range  of  scores  on  the  selection  proce¬ 
dure  and  Job  performance  measures  to  pro¬ 
duce  validity  results  which  can  be  expected 
to  be  representative  of  the  results  if  the 
ranges  normally  expected  were  utilized;  and 

(c)  having  or  being  able  to  devise  unbiased, 
reliable  and  relevant  measures  of  Job  per¬ 
formance  or  other  criteria  of  employee  ade¬ 
quacy.  See  S  12b(l).  With  respect  to  investi¬ 
gation  of  possible  unfairness,  the  same  con¬ 
siderations  are  applicable  to  each  group  for 
which  the  study  is  made.  See  $  12b  (7). 

(k)  Unfairness  of  Selection  ftocedure 
(differential  prediction) :  A  condition  in 
which  members  of  one  racial,  ethnic,  or  sex 
group  characteristically  obtain  lower  scores 
on  a  selection  procedure  than  members  of 
another  group,  and  the  differences  are  not 
reflected  in  differences  in  measures  of  Job 
performance.  See  §  12b (7) 

(l)  User:  Any  employer,  labor  organiza¬ 
tion,  employment  agency,  or  licensing  or  cer¬ 
tification  board,  to  the  extent  it  may  be 
covered  by  Federal  equal  employment  oppor¬ 
tunity  law  which  uses  a  selection  procedure 
as  a  basis  for  any  employment  decision. 
Whenever  an  employer,  labor  organization, 
or  employment  agency  is  required  by  law  to 
restrict  recruitment  for  any  occupation  to 
those  ^plicants  who  have  met  licensing  or 
certification  requirements,  the  licensing  or 
certifying  authority  to  the  extent  it  may  be 
covered  by  Federal  equal  employment  op¬ 
portunity  law  will  b^  considered  the  user 
with  respect  to  those  licensing  or  certifica¬ 
tion  requirements.  Whenever  a  state  employ¬ 
ment  agency  or  service  does  no  more  than 
administer  or  monitor  a  procedure  as  per¬ 
mitted  by  Department  of  Labor  regulations, 
and  does  so  without  making  referrals  or  tak¬ 
ing  any  other  action  on  the  basis  of  the 
results,  the  state  employment  agency  will 
not  be  deemed  to  be  a  user. 

Subpart  E — Equal  Employment  Opportunity 
Guidelines 

Authority:  Sec.  501  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968,  Pub.  L. 
90-351,  82  Stat.  197,  as  amended. 

Source:  38  FR  23516,  Aug.  31,  1973,  unless 
otherwise  noted. 

§  42.301  Purpose. 

(a)  The  experience  of  the  Law  Enforcement 
Assistance  Administration  In  implementing 
its  responsibilities  under  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968,  as 
amended,*(Pub.  L.  90-351,  82  Stat.  197;  Pub. 
L.  91-644,  84  Stat.  1881)  has  demonstrated 
that  the  full  and  equal  participation  of 
women  and  minority  Individuals  in  employ¬ 
ment  opportunities  in  the  criminal  Justice 
system  is  a  necessary  component  to  the  Safe 
Streets  Act’s  pro^am  to  reduce  crime  and 
delinquency  in  the  United  States. 

(b)  Pursuant  to  the  authority  of  the  Safe 
Streets  Act  and  the  equal  employment  op¬ 
portunity  regulations  of  the  LEAA  relating  to 
LEAA  assisted  programs  and  activities  (28 
CFR  42.201,  et  seq..  Subpart  D),  the  follow¬ 
ing  Equal  Employment  Opportimlty  Guide¬ 
lines  are  established. 

§  42.302  Application. 

(a)  As  used  in  these  guidelines  “Recipi¬ 
ent”  means  any  state,  political  subdivision 
of  any  state,  combination  of  such  states  or 
subdivisions,  or  any  department,  agency  or 


instrumentality  of  any  of  the  foregoing  re¬ 
ceiving  Federal  financial  .assistance  from 
LEAA,  directly  or  through  another  recipient, 
or  with  respect  to  whom  an  assurance  of  civil 
rights  compliance  given  as  a  condition  of 
the  earlier  receipt  of  assistance  is  still  m 
effect. 

(b)  The  obligation  of  a  recipient  to  for¬ 
mulate,  Implement,  and  maintain  an  equal 
emplo]rment  opportunity  program,  in  accord¬ 
ance  with  this  Subpart,  extends  to  state  sr»d 
local  police  agencies,  correctional  agencies, 
criminal  court  systems,  probation  anrt  parole 
agencies,  and  similar  agencies  responsible  for 
the  reduction  and  control  of  crime  and 
delinquency. 

(c)  Assignments  of  compliance  responsi¬ 
bility  for  Title  VI  of  the  Civil  Rights  Act  of 
1964  have  been  made  by  the  Depu’tment  of 
Justice  to  the  Department  of  Health,  Edu¬ 
cation,  and  Welfare,  covering  educational 
institutions  and  general  hospital  or  medical 
facilities.  Similarly,  the  Department  of  La¬ 
bor,  in  pursuance  of  its  authority  under 
Executive  Orders  11246  and  11375,  has  as¬ 
signed  responsibility  for  monitoring  equal 
employment  opportunity  under  government 
contracts  with  medical  and  educational  in¬ 
stitutions,  and  non-profit  organizations,  to 
the  Department  of  Health,  Education,  and 
Welfare.  Accordingly,  monitoring  responsi¬ 
bility  in  compliance  matters  in  agencies  of 
the  kind  mentioned  in  this  paragraph  rests 
with  the  Department  of  Health,  Education, 
and  Welfare,  and  agencies  of  this  kind  are 
exempt  from  the  provisions  of  this  subpart, 
and  are  not  responsible  for  the  development 
of  equal  employment  opportunity  programs 
in  accordance  herewith. 

(d)  Each  recipient  of  IJiAA  assistance 
within  the  criminal  Justice  system  which 
has  50  or  more  employees  and  which  has  re¬ 
ceived  grants  or  subgrants  of  $25,000  or  more 
pursuant  to  and  since  the  enactment  of  the 
Safe  Streets  Act  of  1968,  as  amended,  and 
which  has  a  service  population  with  a  mi¬ 
nority  representation  of  3  percent  or  more, 
is  required  to  formulate,  implement  and 
maintain  an  Equal  Employment  Opportu¬ 
nity  Program  relating  to  employment  prac¬ 
tices  affecting  mlnm'lty  persons  and  women 
within  120  days  after  either  the  promulga¬ 
tion  of  these  amended  guidelines,  or  the 
initial  application  for  assistance  is  aoproved, 
whichever  la  sooner.  Where  a  recipient  has 
received  grants  or  subgrants  of  $25,000 
more,  and  has  a  service  population  with  a 
minority  representation  of  less  than  3  per¬ 
cent,  such  recipient  is  required  to  formu¬ 
late,  Implement,  and  maintain  an  equal  em- 
plo3rment  opportunity  proeram  relating  to 
emplo3rment  practices  affecting  women.  For 
a  definition  of  “employment  practices" 
within  the  meaning  of  this  paragraph,  see 
!  42.202(b). 

(e)  “Minority  persons”  shall  include  per¬ 
sons  who  are  Negro,  Oriental,  American-In- 
dlan,  or  Spanish -sum  amed  Americans. 
“Spanish-sumamed  Americans”  means  these 
of  Latin  American,  Cuban,  Mexican,  Puerto 
Rican  or  Spanish  origin.  In  Alaska,  Eskimos 
and  Aleuts  should  be  included  as  “American 
Indians.” 

(f)  For  the  purpose  of  these  guidelines,  the 
relevant  "service  x>opulaition”  shall  be  deter¬ 
mined  as  follows: 

(1)  For  adult  and  Juvenile  correctional  in¬ 
stitutions,  facilities  and  programs  (includ¬ 
ing  probation  and  parole  programs),  the 
“service  population”  shall  be  the  inmate  or 
client  population  served  by  the  institution, 
facility,  or  program  during  the  preceding  fis¬ 
cal  year. 

(2)  For  all  other  recipient  agencies  (e.g., 
police  and  courts),  the  “service  population” 
shall  be  the  State  population  fcH*  state  agen¬ 
cies,  the  county  population  for  county  agen- 
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cles,  and  the  municipal  population  for  mu¬ 
nicipal  agencies. 

(g)  "Fiscal  year”  means  the  twelve  calen¬ 
dar  months  beginning  July  1,  and  ending 
June  30,  of  the  following  calendar  year.  A 
fiscal  year  is  designated  by  the  calendar  year 
in  which  it  ends. 

§  42.303  Evaluation  of  employment  oppor¬ 
tunities.* 

(a)  A  necessary  prerequisite  to  the  devel¬ 
opment  and  Implementation  of  a  satisfactory 
Equal  Employment  Opportunity  Program  is 
the  identification  and  analysis  of  any  prob¬ 
lem  areas  Inherent  in  the  utilization  or  par¬ 
ticipation  of  minorities  and  women  in  all  of 
the  recipient’s  employment  phases  (e.g.,  re¬ 
cruitment,  selection,  and  promotion)  and  the 
evaluation  of  employment  opportunities  for 
minorities  and  women. 

(b)  In  many  cases  an  effective  Equal  Em¬ 
ployment  Opportunity  Program  may  only  be 
accomplished  where  the  program  is  coordi¬ 
nated  by  the  recipient  agency  with  the  cog¬ 
nizant  Civil  Service  Commission  or  similar 
agency  responsible  by  law,  in  whole  or  in 
part,  for  the  recruitment  and  selection  of 
entrance  candidates  and  selection  of  candi¬ 
dates  for  promotion. 

(c)  In  making  the  evaluation  of  employ¬ 
ment  opportunities,  the  receipient  shall  con¬ 
duct  such  analysis  separately  for  minorities 
and  women.  However,  all  racial  and  ethnic 
data  collected  to  perform  an  evaluation  pur¬ 
suant  to  the  requirements  of  this  section 
should  be  cross  classified  by  sex  to  ascertain 
the  extent  to  which  minority  women  or  mi¬ 
nority  men  may  be  underutilized.  The  evalu¬ 
ation  should  include  but  not  necessarily  be 
limited  to,  the  following  factors: 

(1)  An  analysis  of  present  representation 
of  women  and  minority  persons  in  all  Job 
categories; 

(2)  An  analysis  of  all  recruitment  and 
employment  selection  procedures  for  the 
preceding  fiscal  year.  Including  such  things 
as  position  descriptions,  application  forms, 
recruitment  methods  and  sources,  interview 
procedure,  test  administration  and  test  valid¬ 
ity,  educational  prerequisites,  referral  pro¬ 
cedures  and  final  selection  methods,  to  insure 
that  equal  employment  opportxmity  is  being 
afforded  in  all  Job  categories; 

(3)  An  analysis  of  seniority  practices  and 
provisions,  upgrading  and  promotion  proce¬ 
dures,  transfer  procedures  (lateral  or  verti¬ 
cal),  and  formal  and  Informal  training  pro¬ 
grams  during  the  preceding  fiscal  year,  in 
order  to  insure  that  equal  employment  op¬ 
portunity  is  being  afforded; 

(4)  A  reasonable  assessment  to  determine 
whether  minority  employment  is  inhibited 
by  external  factors  such  as  the  lack  of  access 
to  suitable  housing  in  the  geographical  area 
served  by  a  certain  facility  or  the  lack  of 
suitable  transportation  (public  or  private) 
to  the  workplace. 

§  42.304  Written  Equal  Employment  Oppor¬ 
tunity  Program. 

Each  recipient's  Equal  Employment  Op¬ 
portunity  Program  shall  be  in  writing  and 
shall  include: 

(a)  A  Job  classification  table  or  chart 
which  clearly  Indicates  for  each  Job 
classification  or  assignment  the  number  of 
employees  within  each  respective  Job  cate¬ 
gory  classified  by  race,  sex  and  national  origin 
(Include  for  example  Spanlsh-surnamed, 
Oriental  and  American  Indian).  Also,  prin¬ 
cipal  duties  and  rates  of  pay  should  be  clearly 
Indicated  for  each  Job  classification.  Where 
auxiliary  dutl*^  are  assigned  or  more  than 
one  rate  of  pay  .applies  because  of  length 
of  time  in  the  lob  or  of'er  factors,  a  special 
notation  should  be  made.  Where  the  recip¬ 
ient  operates  more  than  one  shift  or 
assigns  employees  within  each  shift  to  vary¬ 
ing  locations,  as  in  law  enforcement  agencies. 


the  number  by  race,  sex  and  national  origin 
on  each  shift  and  in  each  location  should  be 
identified.  When  relevant,  the  recipient 
should  indicate  the  racial/ethnic  mix  of  the 
geographic  area  of  assignments  by  the  in¬ 
clusion  of  minority  population  and  percent¬ 
age  statistics. 

(b)  The  number  of  disciplinary  actions 
taken  against  employees  by  race,  sex,  and  na¬ 
tional  origin  within  the  preceding  fiscal  year, 
the  number  and  types  of  sanctions  imposed 
(suspension  Indefinitely,  suspension  for  a 
term,  loss  of  pay,  written  reprimand,  oral  rep¬ 
rimand,  other)  against  Individuals  by  race, 
sex,  and  national  origin. 

(c)  The  number  of  individuals  by  race, 
sex  and  national  origin  (if  available)  apply¬ 
ing  for  employment  within  the  preceding 
fiscal  year  and  the  ntunber  by  race,  sex  and 
national  origin  (if  available)  of  those  appli¬ 
cants  who  were  offered  employment  and  those 
who  were  actually  hired.  If  such  data  is 
unavailable,  the  recipient  should  institute 
a  system  for  the  collection  of  such  data. 

(d)  The  number  of  employees  in  each  Job 
category  by  race,  sex,  and  national  origin  who 
made  application  for  promotion  or  transfer  . 
within  the  preceding  fiscal  year  and  the 
number  in  each  Job  category  by  rac^,  sex,  and 
national  origin  who  were  promoted  or  trans¬ 
ferred. 

(e)  The  number  of  employees  by  race,  sex, 
and  national  origin  who  were  terminated 
within  the  preceding  fiscal  year,  identifying 
by  race,  sex,  and  national  origin  which  were 
voluntary  and  involuntary  terml  rations. 

(f)  Available  community  and  area  labor 
characteristics  within  the  relevant  geograph¬ 
ical  area  including  total  population,  work¬ 
force  and  existing  unemployment  by  race, 
sex  and  national  origin.  Such  data  may  be 
obtained  from  the  Bureau  of  Labor  Statis¬ 
tics,  Washington,  D.C„  state  and  local  em- 
plo3rment  services,  or  other  reliable  sources. 
Recipient  should  Identify  the  sources  of  the 
data  used. 

(g)  A  detailed  narrative  statement  setting 
forth  the  recipient’s  existing  employment 
policies  and  practices  as  defined  in  §  42.202 
(b).  Thus,  for  example,  where  testing  is 
used  in  the  employment  selection  process, 
it  is  not  sufficient  for  the  recipient  to  simply 
note  the  fact.  The  recipient  should  identify 
the  ttst,  describe  the  procedures  followed  in 
in  administering  and  scoring  the  test,  state 
what  weight  is  given  to  test  scores,  how  a  cut¬ 
off  score  is  established  and  whether  the 
test  has  been  validated  to  predict  or  measure 
Job  performance  and,  if  so,  a  detailed  de¬ 
scription  of  the  validation  study.  Similarly 
detailed  responses  are  requried  with  respect 
to  other  employment  policies,  procedures, 
and  practices  used  by  the  applicant. 

(1)  The  statement  should  Include  the 
recipient’s  detailed  analysis  of  existing  em¬ 
ployment  policies,  procedures,  and  practices 
as  they  relate  to  employment  of  minorities 
and  women,  (see  { 42.303)  and,  where  im¬ 
provements  are  necessary,  the  statement 
should  set  forth  in  detail  the  specific  steps 
the  recipient  will  take  for  the  achievement 
of  full  and  equal  employment  opportunity. 
For  example.  The  Equal  Employment  Op¬ 
portunity  Commission,  in  carrying  out  its 
r'sponslbllltles  in  ensuring  compliance  with 
Title  VII  has  published  Guidelines  on  Em¬ 
ployee  Selection  Procedures  (29  CFR  Part 
1607)  which,  among  other  things,  proscribes 
the  use  of  employee  selection  practices,  pro¬ 
cedures  and  devices  (such  as  tests,  minimum 
educational  levels,  oral  interviews  and  the 
live)  which  have  not  been  shown  by  the  user 
thereof  to  be  related  to  Job  performance 
and  where  the  use  of  such  an  unvalidated 
selection  device  tends  to  disqualify  a  dls- 
rroportionate  number  of  minority  individ¬ 
uals  or  women  for  employment.  The  EEOC 
Guidelines  set  out  appropriate  procedures 


to  assist  in  establishing  and  maintaining 
equal  enq>loyment  opportunities.  Recipients 
of  LEAA  assistance  using  selection  proc^ures 
which  are  not  in  conformity  with  the  EEOC 
Guidelines  shall  set  forth  the  specific  areas 
of  nonconformity,  the  reasons  which  may 
explain  any  such  nonconformity,  and  if 
necessary,  the  steps  the  recipient  agency  will 
take  to  correct  any  existing  deficiency. 

(2)  The  recipient  should  also  set  forth  a 
program  for  recruitment  of  minority  per¬ 
sons  based  on  -an  informed  Judgment  of 
what  is  necessary  to  attract  minority  appli¬ 
cations  including,  but  not  necessarily 
limited  to,  dissemination  of  posters,  use  of 
advertising  media  patronized  by  minorities, 
minority  group  contacts  and  community  re¬ 
lations  programs.  As  appropriate,  recipients 
may  wish  to  refer  to  recruitment  techniques 
suggested  in  Revised  Order  No.  4  of  ttie 
Office  of  Federal  Contract  Compliance,  U.S. 
Department  of  Labor,  found  at  41  CFR  60- 
224(e). 

(h)  Plan  for  dissemination  of  the  appli¬ 
cant’s  Equal  Employment  Opportunity  Pro¬ 
gram  to  all  personnel,  applicants  and  the 
general  public.  As  appropriate,  recipients 
may  wish  to  refer  to  the  recommendations 
for  dissemination  of  policy  suggested  in  Re¬ 
vised  Order  No.  4  of  the  Office  of  Federal 
Contract  Compliance,  II.S.  Department  of. 
Labor,  found  at  41  CTO  60-2.21. 

(i)  Designation  of  specified  personnel  to 
Implement  and  maintain  adherence  to  the 
Equal  Employment  Opportunity  Program 
and  a  description  of  their  specific  responsi¬ 
bilities  suggested  in  Revised  Order  No.  4  of 
the  Office  of  Federal  Contract  Compliance, 
n.S.  Department  of  Labor,  found  at  41  CTO 
60-2.22. 

§  42.305  Recordkeeping  and  certification. 

The  Equal  Employment  Opportunity  Pro¬ 
gram  and  all  records  used  in  its  preparation 
shall  be  kept  on  file  and  retained  by  each 
recipient  covered  by  these  guidelines  for 
subsequent  audit  or  review  by  responsible 
personnel  of  the  cognizant  state  planning 
agency  or  the  LEAA.  Prior  to  the  authoriza¬ 
tion  to  fund  new  or  continuing  programs 
under  the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  the  recipient  shall  file 
a  certificate  with  the  cognizant  state  plan¬ 
ning  agency  or  LEAA  regional  office  stating 
that  the  equal  emoloyment  ooportunity  pro¬ 
gram  is  on  file  with  the  recipient.  This  form 
of  the  certification  shall  be  as  follows: 

I, _ (person  filing  the  apollca- 

tlon)  certify  that  the _  (criminal 

Justice  agency)  has  formulated  an  equal  em¬ 
ployment  opportunity  program  in  accordance 
with  28  CTO  42.301,  et  seq..  Subpart  E,  and 

that  it  is  on  file  in  the  Office  of _ 

(name), _  (address), _ 

^Itle),  for  review  or  audit  by  officials  of  the 
cognizant  state  planning  agency  or  the  Law 
Enforcement  Assistance  Administration  as 
required  by  relevant  laws  and  regulations. 

The  criminal  Justice  agency  created  by  the 
Governor  to  Implement  the  Safe  Streets  Act 
within  each  state  shall  certify  that  it  re¬ 
quires,  as  a  condition  of  the  receipt  of  block 
grant  funds,  that  recipients  from  it  have 
executed  an  Equal  Emplovment  Opportunity 
Program  in  accordance  with  this  suboart,  or 
that,  in  conformity  with  the  terms  and  con¬ 
ditions  of  this  regulation  no  equal  emoloy¬ 
ment  opDortunlty  programs  are  required  to 
be  filed  by  that  Jurisdiction. 

§  42.306  Guidelines. 

(a)  Recipient  agencies  are  expected  to 
conduct  a  continuing  program  of  self-ev'>lua- 
tlon  to  ascertain  whether  any  of  their  re¬ 
cruitment,  employee  selection  or  promotional 
policies  (or  lack  thereof)  directly  or  indirect¬ 
ly  have  the  effect  of  denying  equal  employ- 
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ment  opportunities  to  minority  Individuals 
>nd  women. 

(b)  Post  award  compliance  reviews  of 
recipient  agencies  will  be  scheduled  by  LEAA, 
giving  priority  to  any  recipient  agencies 
which  have  a  significant  disparity  between 
the  percentage  of  minority  persons  in  the 
service  population  and  the  percentage  of 
minority  employees  in  the  agency.  Equal  em¬ 
ployment  program  modification  may  be  sug¬ 
gested  by  LEAA  whenever  identifiable  refer¬ 
ral  or  selection  procedures  and  policies  sug¬ 
gest  to  LEAA  the  appropriates  of  Improved 
selection  procedures  and  policies.  Accord¬ 
ingly.  any  recipient  agencies  falling  within 
this  category  are  encouraged  to  develop  re¬ 
cruitment,  hiring  or  promotional  guidelines 
under  their  equal  employment  opportunity 
program  which  will  correct,  in  a  timely  man¬ 


ner,  any  identifiable  employment  impedi¬ 
ments  which  may  have  contributed  to  the 
existing  disparities. 

(c)  A  significant  disparity  between  minor¬ 
ity  representation  in  the  service  population 
and  the  mniority  representation  in  the  agen¬ 
cy  workforce  may  be  deemed  to  exist  if  the 
percentage  of  a  minority  group  in  the  em¬ 
ployment  of  the  agency  is  not  at  least  seventy 
(70)  percent  of  the  percentage  of  that  minor¬ 
ity  in  the  service  population. 

§  42.307  Obligations  of  recipients. 

The  obligation  of  those  recipients  subject 
to  these  Guidelines  for  the  maintenance  of 
an  Equal  Employment  Opportunity  Program 
shall  continue  for  the  period  during  which 
the  LEAA  assistance  Is  extended  to  a  recipient 
or  for  the  period  during  which  a  comprehen¬ 


sive  law  enforcement  plan  filed  pursuant  to 
the  Safe  Streets  Act  Is  in  effect  within  the 
State,  whichever  is  longer,  unless  the  as- 
surahces  of  compliance,  filed  by  a  recipient 
in  accordance  with  §  42.204(a)  (2),  specify 
a  different  period. 

§  42.308  Noncompliance. 

Failure  to  implement  and  maintain  an 
Equal  Employment  Opportunity  Program  as 
required  by  these  Guidelines  shall  subject 
recipients  of  LEAA  assistance  to  the  sanctions 
prescribed  by  the  Safe  Streets  Act  and  the 
equal  employment  opportunity  regulations 
of  the  Department  of  Justice.  (See  42  U.S.C. 
3757  and  §  42.206) . 
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